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ent ltundrtd' ~t(ond Q:ongrtss or tht tinittd ~tQttS of 21ft 

AT THE FIRST SESSION 

Belt'" and held at the City 0/ W'mlainlton on 11atu'Jday, the tlaird day 0/January, 
one thowand nine hundred and ninety-one 

£In £Itt 
To amend the Civil Rights Act or 1964 ~ strengthen and improve Federal eivil right.t 

laws. to provide for damages in cases of illtenlionaJ employment dU!c:rimination. to 
danf, provisions regarding disparate impact actions, and (or other purposee. 

Be it enacted by the Senate and House of Representatives of th, 
United States ofAmerica in Congress assembled, 

SEC1'ION I. SHORT TITLE. 


This Act may be cited as the "Civil Rights Act of 1991", 


SEC. Z. FINDINGS. 

The Congress finds that-
III additional r.emedies under Federal law are needed to deter 

unlawful harassment and intentional discrimination in the 
workplace; 

(2) the decision of the Supreme Court in Wards Cove Packing 
Co. v. Atonio. 490 U.S. 642(989) has weakened the scope and 
effectiveness of Federal civil rights protections; and 

(3) legislation is necessary to provide additional protections 
against unlawful discrimination in employment. 

SEC. 3. PlJRPOSES. 

The purposes of this Act are­
{1) to provide appropriate remedies for intentional discrimina­

tion and unlawful harassment in the workplace; 
(2) to codify the concepts of "business necessity" and "job 

related" enunciated by the Supreme Court in Griggs v. Duke 
Power Co., 401 U.S. 424 (1971), and in the other Supreme Court 
decisions prior to Wards Cove Packing Co. v. Atonio, 490 U.S. 
642 (1989); . 

(3) to confirm statutory authority and provide statutory guide­
lines for the adjudication of disparate impact suits under title 
VII of the Civil Rights Act of 1964 (42 U.S.C. 2000e et seq.); and 

(4) to respond to recent decisions of the Supreme Court by 
expanding the scope of relevant civil rights statutes in order to 
provide adequate protection to victims of discrimination. 

TITLE I-FEDERAL CIVIL RIGHTS 

REMEDIES 


SEC. 101. PROHIBITION AGAINST ALL RACIAL DISCRIMINATION IN THE 
MAKING AND ENFORCEMENT OF CONTRACTS. 

Section 1977 of the Revised Statutes (42 U.S.C. 1981) is amended­
0) by,inserting "(a)" before"All persons within"; and 
(2) by adding at the end the following new subsections: 

I'• 1 
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"(b) For purposes of this section. the term 'make and enforce 
contracts' includes the making. performance, modification. and 
termination of contracts. and the enjoyment of all benefits. privi­
leges. terms. and conditions of the contractual relationship 

"(c) The rights protected by this section are protected against 
impairment by nongovernmental discrimination and impairment
under color of State law.". 

SEC. 102. DAMAGES IS CASES OF ISTESTIOS..\L DISCRUIISATION. 

The Revised Statutes are amended by inserting after section 1977 
(42 U.S.C. 19811 the following new section: 

"SEC. 1911A. DAMAGES IS C.\SES OF ISTE~'TIOSAL DISCRUIfNATJOS IS 
nlPLOnf EST. 

H(a) RIGHT OF RECOVERY.­
"(1) CIVIL RIGHTS.-In an action brought by a complaining 

party under section j06 or 717 of the Civil Rights Act of 1964 (42 
US.C. 2000e-5) against a respondent who engaged in unlawful 
intentional discrimination (not an employment practice that is 
unlawful because of its disparate impact) prohibited under sec­
tion 703. 704. or 717 of the Act (42 U.S.C. 2000e-:.! or 2000e-31. 
and provided that the complaining party cannot recover under 
section 19i7 of the Revised Statutes (42 U.sC'. 19811. the 
complaining party may recover compensatory ..md punitive 
damages as allowed in subsection (bl. in addition to any relief 
authorized by section 70SIgf of the Civil Rights Act of 1964. from 
the respondent. 

"(2) DISABIUTY.-In an action brought by a complaining party 
under the powers. remedies. and procedures set forth in section 
706 or i 17 of the Civil Rights Act of 1964 (as provided in section 
10i(a) of the Americans with Disabilities Act of 1990 (42 U.S.C. 
12117(al), and section505(a)(l) of the Rehabilitation Act of 1973 
(29 U.S.C. 794a(all 11), respectively) against a respondent who 
engaged in unlawful intentional discrimination Inot an employ­
ment practice that is unlawful because of its disparate impact! 
under section 501 of the Rehabilitation Act of 19i3 (29 U.S.C. 
7911 and the regulations implementing section 501. or who 
violated the requirements of section 501 of the Act or the 
regulations implementing section 501 concerning the provi6ion 
of a reasonable accommodation. or section 102 of the Americans 
with Disabilities Act of 1990 142 U.S.C. 12112), or committed a 
violation of section 102(b)(51 of the Act. against an individual. 
the complaining party may recover compensatory and punitive 
damages as allowed in subsection (bl, in addition to any relief 
authorized by section 706(g' of the Civil Rights Act of 1964. from 
the respondent. 

"(3) REASONABLE ACCOMMODATION AND GOOD FAITH EFFORT.­
In cases where a discriminatory practice involves the provision 
of a reasonable accommodation pursuant to section 102(b)(510f 
the Americans with Disabilities Act of 1990 or regulations 
implementing section 501 of the Rehabilitation Act of 1973. 
damages may not be awarded under this section where the 
covered entity demonstrates good faith efforts. in consultation 
with the person with the disability who has informed the cov­
ered entity that accommodation is needed. to identify and make 
a reasonable accommodation that would provide such individual 
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. with an equally effective opportunity and would not cause an 
, undue hardship on the operation of the business. 
"(b) CoMPENSATORY AND PUNITIVE DUfAGES.­

"(l) DETERMINATION OF PUNITIVE DAMAGES.-A complaining 
party may recover punitive damages under this section against 
a respondent (other than a government. government agency or 
political subdivision) if the complainin~ party demonstrates 
that the respondent engaged in a discrtminatory practice or 
discriminatory practices with malice or with reckless indiffer. 
ence to the federally protected rights of an aggrieved individual. 

",2) EXCLUSIONS FRO~ COMPENSATORY DAMAGES.-Compen. 
satory damages awarded under this section shall not include 
backpay. interest on back pay. or any other type of relief au­
thorized under section 7061g) of the Civil Rights Act of 19fi~. 

"'31 LIM1TATIONs.-The sum of the amount of compensatory 
damages awarded under this section for future pecuniary losses, 
emotional pain. suffering. inconvenience. mental anguish. loss 
of enjoyment of life. and other nonpecuniary losses. and the 
amount of punitive damages awarded under this section, shall 
not exceed. for each complaining party­

", A I in the case of a respondent who has more than 14 
and fewer than 101 employees in each of :W or more cal­
endar weeks in the current or preceding calendar year. 
$50.000; 

"(BI in the case of a respondent who has more than 100 
and fewer than 201 employees in each of :;0 or more cal­
endar weeks in the current or preceding calendar year. 
$10Il,OOO; and 

",0 in the case of a respondent who has more than 20l) 
and fewer than 501 employees in each of 20 or more cal­
endar weeks in the current or preceding calendar year. 
S:!OO.OOO; and 

"( 01 in the case of a respondent who has more than SOl) 
employees in each of 20 or more calendar weeks in the 
current orpreceding calendar year. $300,000. 

"q, CONSTRUCTION.-Nothing in this section shall be con­
strued to limit the scope of. or the relief available under. section 
19:-;7 of the Revised Statutes 142 U.S.C. 1981J.. 

"'C) JURY TRIAL.-[f a complaining party seeks compensatory or 
punitive damages under this section­

"( 1) any party may demand a trial by jury; and 
"(2) the court shall not inform the jury of the limitations 

described in subsection IbN31. 
"Id, DEFISITloss.-As used in this section: 

",11 COMPLAINING PARTy.-The term 'complaining party' 
means-

H, A) in t he case of a person seeking to bring an action 
under subsection (alC 1), the Equal Employment Opportunity 
Commission. the Attorney General. or a person who may 
bring an action or proceeding under title VII of the Civil 
Rights Act of 1964 (42 U.S.C. 2000e et seq.); or 

"1 B) in the case of a person seeking to bring an action 
under subsection (aI(2), the Equal Employment Opportunity 
Commission, the Attorney General, 8 person who may bring 
an action or proceeding under section 505(a)( 1) of the Re­
habilitation Act of 1973 (29 U.S.C. 794a(8)(1)), or a person 
who may bring an action or proceeding under title I of the 
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American. with Disabilities Act 011990 (42 U.S.C. 12101 et 
seq.). 

"(2) DISCRIMINATORY PRACTlCB.-The term Idi.seriminatory 
practice' means the discrimination described In paragraph m, 
or the discrimination or the violation described in paragraph (2), 
of subsection (a). 

SEC. 103. A'M'ORNEY'S FEES. 

The last sentence of section 722 of the Revised Statutes (42 U,S,C. 
1988) is amended by inserting ", 1977A" after "1977". 

SEC. IO~. DEFINITIOSS. 

Section iOI of the Civil Rights Act of 1964 (42 U,S.C. 2000e) is 
amended by adding at the end the following new subsections: 

u(1) The term 'complaining party' means the Commission., the 
Attorney General. or a person who may bring an action or proceed­
ing under this title. 

U(m) The term 'demonstrates' means meets the burdens of produc­
tion and persuasion. ' 

"(n) The term 'respondent' means an employer. employment 
agency. labor organization, joint labor-management committee 
controlling apprenticeship or other training or retraining program. 
including an on-the-job training program. or Federal entity subject 
to section 717.... 

SEC. 105. 8l'nDE~ OF PROOF IN DlSP.tRATE IMPACT CASES. 

(a) Section i03 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-2) is 
amended by adding at the end the following new subsection: 

"(k)1l )(A) An unlawful employment practice based on disparate 
impact is established under this title only if ­

"Wa complaining party demonstrates that a respondent uses 
a particular employment practice that causes a disparate 
impact on the basis of race, color, religion, Be:!, or national 
origin and the' respondent fails to demonstrate that the chal­
lenged practice is job related for the position in question and 
consistent with business necessity; or 

"Iii) the complaining party makes the demonstration de­
scribed in subparagraph IC) with, respect to an alternative 
employment practice and the respondent refuses to adopt such 
alternative employment practice. 

U(Bl(i) With respect to demonstrating that a particular employ­
ment practice causes a disparate impact as described in subpara­
graph (AMil. the complaining party shall demonstrate that each 
particular challenged employment practice causes a disparate 
impact. except that if the complaining party can demonstrate to the 
court that the elements of a respondent's decisionmaking process 
are not capable of separation for analysis. the decisionmaking proc­
ess may be analyzed as one employment practice. 

"(ii) If the respondent demonstrates that a specific employment 
practice does not cause the disparate impact. the respondent shall 
not be required to demonstrate that such practice is required by . 
business necessity. 

"(C) The demonstration referred to by subparagraph (A)(ii) shall 
be in accordance with the law as it existed on June 4. 1989. with 
respect to the concept of 'alternative employment practice'. 
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"(2) A demonstration that an employment practice is required by 
business necessity may not be used as a defense against a claim of 
intentional discrimination under this title. 

"(3) Notwithstanding any other provision of this title, a rule 
barring the employment of an individual who currently and know­
ingly uses or possesses a controlled substance. as defined in sched­
ules r and II of section 102(6) of the Controlled Substances Act 121 
VS.e. 802(6)), other than the use or possession of a drug taken under 
the supervision of a licensed health care professional. or any other 
use or possession authorized by the Controlled Substances Act or 
any other provision of Federal law. shall be considered an unlawful 
employment practice under this title only if such rule is adopted or 
applied with an intent to discriminate because of race, color reli­
gion. sex, or national origin.". • 

(b) No statements other than the interpretive memorandum 
appearing at Vol. 137 Congressional Record 8 15276 (daily ed. Oct. 
:!;'i. 1991) shall be considered legislative history of. or relied upon in 
any way as legislative history in construing or applying, any provi­
sion of this Act that relates to Wards Cove-Business necessity I 
cumulation/alternative business practice. 

SEC. 11'16. PROIIIRITIOS AGAINST OISCRIMIN.nORY USE OF Tr.ST SCORES. 

Section i03 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-2) (as 
amended by section 1051 is further amended by adding at the end 
the following new subsection: 

"(II It shall be an unlawful employment practice for a respondent. 
in connection with the selection or referral of applicants or can· 
didates for employment or promotion, to adjust the scores of, use 
different cutoff scores for, or otherwise alter the results of. employ­
ment rt!lated tests on the basis of race, color. religion. sex. or 
notional origin.". 

~El". \11;. l'L\lUFYlNG I'ROIIIIIITIO!ll AGAINST IMPER~IISSI8LE COSSII)· 
F.R.\TIOS OF RACE. COLOR. RELIGION. SEX. OR NATIO!IlAL 
ORJ(;JS IS E~IPLonIENT PRACiICES. 

fal IN GENERAL.-Section i03 of the Civil Rights Act of 1964 (42 
V.SC. 2000e-2) (as amended by sections· 105 and 106) is further 
amended by adding at the end the following new subsection: 

"Iml Except as otherwise provided in this title. an unlawful 
employment practice is established when the complaining party 
demonstrates that race. color. religion. sex. or national origin was a 
moti ....ating factor for any employment practice. even though other 
factors also moti"'ated the practice .... 
. (bl ENfORCE!\IENT PROV1SloNs.-Section 706lg) of such Act (42 
U.S.C. 2000e-51gll is amended­

(1, by designating the first through third sentences as para­
graph (11; 

I:.!I by designating the fourth sentence as paragraph (2J(Al and 
indenting accordingly; and . 

(3) by adding at the end the following new subparagraph: 
"IBI On a claim in which an individual proves a violation under 

sec~ion 703(ml and a respondent demonstrates that the respondent 
would have taken the same action in the absence of the impermis­
sible motivating factor, the court­

"ri) may grant declaratory relief. injunctive relief (except as 
provided in clause (iill. and attorney's fees and costs demo. 
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onstrated to be directly attributable only to the pursuit of a 
claim under section 703(m): and 

"U.i) ~hall n?t award dama,ef! or issue an order requiring any 
admission, reinstatement, hiring, promotion, or payment de. 
scribed in subparagraph (A).... ' 

SEC. I08.FACILlT.\TING PROMPT A.."iD ORDERLY RESOLUTION OF CHAL­
tENCtS TO E~IPLOYMENT PRACTICES I~IPLE~IENTISG LlTI. 
C.nED OR COSSENT JUDC~IENTS OR ORDERS. 

Section i03 of the Civil Rights Act of 1964 (42U.S.C. 2000e-211as 
amended by sections 105. 106. and 107 of this titlel is further 
amended by adding at the end the following new subsection: 

"'nil 1HAI Notwithstanding any other provision of law. and excE'pt 
as provided in paragr~ph 121. an employment practice that imple· 
ments and is within the scope of a litigated or consent judgment or 
order that resolves a claim of employment discrimination under the. 
Constitution or Federal civil rights laws may not be challenged 
under the circumstances described in subparagraph i BI. 

"181 A practice described in subparagraph (AI may not be chal· 
lenged in a claim under the Constitution or Federol civil rights 
laws­

"Ii) by a person who, prior to the entry of the judgment or 
order described in subparagraph (AI. had­

"((I actual notice of the proposed judgment Or order 
sufficient to apprise such person that such judgment or 
order might adversely affect the interests and legal rights 
of such person and that an opportunity was available to 
present objections to such judgment or order by a future 
date certain; and 

'" III a reasonable opportunity to present objections to 
such judgment or order; or 

"(iiI by a person whose interests were adequately represented 
by another person who had previously challenged the judgment 
or order on the same legal grounds and with a similar factual 
situation. unless there has been an intervenini change in law or 
fact. . 


".21 Nothing in this subsection shall be construed to­
"I Al alter the standards for intervention under rule 2.t of the 

Federal Rules of Civil Procedure or apply to the rights of parties 
who have successfully intervened pursuant to such rule in the 
proceeding in which the parties intervened; 

"( BJ apply to the rights of parties to the action in which a 
litigated or consent judgment or order was entered, or of memo 
bers of a class represented or sought to be represented in such 
action, or of members of a group on whose behalf relief was 
sought in such action by the Federal Government; 

"'C) prevent challenges to a litigated or consent judgment or 
order on the ground that such judgment or order was obtained 
through collusion or fraud. or is transparently invalid or was 
entered by a court lacking subject matter jurisdiction; or . 

"(01 authorize or permit the denial to any person of the due 
process of law required by the Constitution. 

"(3) Any action not precluded under this subsection that chal. 
lenges an employment consent judgment or order described in. 
paragraph (1) shall be brought in the court, and if possible before the 
judge, that entered such judgment or order. Nothing in this subsec­
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lion shall preclude a transfer or such action pursuant to section 1404 
of title 28. United States Code.... . 

SEC. 109. PROTECTION OF EXTRATERRITORIAL EMPLOY&IENT. 

(a) DEFINITION OF EMPLOYEE.-Sectio,:, 701(0 of the Civil Rights 
Act of 1964 (42 U.S.C. 2000e(0l and sectIon 101(41 of the Americans 
with Disabilities Act of 1990 (42 U.S.C. 12111(4)) are each amended 
by adding at the end the following: "With respect to employment in 
a foreign country. such term includes an individual who is a citizen 
of the United States.··. 

fb) EXEMPTION.­
(1) CIVIL RICHTS ACT OF 196t.-Section 702 of the Civil Rights 

Act of 1964 142 U.S.C. 2000e-l) is amended­
(AI by inserting "(a)" after "SEC. 702."; and . 
f B) by adding at the end the following: 

"'bl It shall not be unlawful under section 703 or 704 for an 
employer lor a corporation controlled by an employer), labor 
organization, employment agency, or joint labor·management 
committee controlling apprenticeship or other training or retraining 
(including on·the·job training programs) to take any action other­
wise prohibited by such section. with respect to on employee in a 
workplace in a foreign country if compliance with such section 
would cause such employer Icr such corporation), such organization, 
such agency, or such comm.:tee to violate the law of the foreign 
country in which such workplace is located. 

"(cK 11 If an employer controls a corporation whose place of incor­
poration is a foreign country. any practice prohibited by section 703 
or 704 engaged in by such corporation shall be presumed to be 
engaged in by such employer. 

"121 Sections 703 and 704 shall not apply with respect to the 
foreign operations of an employer that is a foreign person not 
controlled by an American employer. 

"\ J I For purposes of this subsection. the determination of whether 
an employer controls a corporation shall be based on­

"(A) the interrelation of operations; 
"(BI the common management; 
"Ie) the centraJized control of labor relations; and 
H( 01 the common ownership or financial control, 

of the employer nnd the corporation.". 
,~) AMERICANS WITH DISABILITIES ACT OF 1990.-Section 102 of 

the Americans with Disabilities Act of 1990 (42 U.S.C. 121121 is 
amended­

(A) by redesignating subsection (e) as subsection (d); and 
(81 by inserting after subsection (b) the following new 

subsection: . 
"(c) COVERED E~TITIES IN FOREIGN COUNTRIES.­

"/I) IN CENERAL.-It shall not be unlawful under this section 
for a covered entity to take any action that constitutes discrimi­
nation under this section with respect to an employee in a . 
workplace~ in a foreign country if compliance with this section 
would cause such covered entity to violate the law of the foreign 
country in which such workplace is located. 

"\21 CONTROL OF CORPORATJON.­
"(AI PRESUMPTION.-If an employer controls a corpora­

tion whose place of incorporation is a foreign country, any 
practice that constitutes discrimination under this section 
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and is enga¥ed in by such corporation shall be presumed to 
be engaged In by such employer. 

"(B) EXCEPTloN.-This section shall not apply with re­
spec.t to the foreign operations of an employer that is a 
fO~;lgn person not controlled by an American employer. 

(C) DETERMINAnoN.-For purposes of this paragraph 
the determination or whether an employer controls a cor: 
poration shall be based on­

"n) the interrelation of operations; 

"fiil the common management; 

", iiil the centralized control of labor relations; and 

", ivl the common ownership or financial control. 


of the employer and the corporation .... 
(e) ApPLICATION or AMENOMENTs.-The amendments made by this 

section shall not apply with respect to conduct occurring before the 
date of the enactment of this Act. 

SEC. 110. TECHNIOL ASSISTANCE TRAINING INSTITl'TE. 

(a) TECHNICAL ASSISTANcE.-Section 705 of the Civil Rights Act of 
1964 (42 U.S.C. 2000e-4) is amended by adding at the end the 
following new subsection: 

"(j)( lJ The Commission shall establish a Technical Assistance 
Training Institute. through which the Commission shall provide 
technical assistance and training regarding the laws and regulations 
enforced by the Commission. 

"(2) An employer or other entity covered under this title shall not 
be excused from compliance with the requirements of this title 
because of any failure to receive technical assistance under this 
subsection. 

"(31 There are authorized to be appropriated to carry out this 
subsection such sums as may be necessary for fiscal year 1992:'. 

fbI EFFECTIVE DATE.-The amendment made by this section shall 
take effect on the date of the enactment of this Act. 

SEC. 111. EDUOTION AND OUTREACH. 

Section 705(hl of the Civil Rights Act of 1964 (42 U.s.C. 2000e-41hlJ 
is amended-

III by inserting "(1)" after "(hI"; and 
f21 by adding at the end the following new paragraph: 

"(2) In exercising its powers under this title. the Commission shall 
carry out educational and outreach activities (including dissemina­
tion of information in languages other than English) targeted to- . 

"(AI individuals who historically have been victims of employ­
ment discrimination and have not been equitably served by the 
Commission; and 

"(8) individuals on whose behalf the Commission has author­
ity to enforce any other law prohibiting employment discrimi­
nation, 

concerning rights and obligations under this title or such law, as the 
case maybe.". . 

SEC. 112. EXPANSION OF RIGHT TO CHALLENGE DISCRI)tINATORY 
SENIORITY SYSTE)tS. 

Section 706(el of the Civil Rights Act of 1964 (42 U.S.C. 2000e-5(e)) 
is amended­

(1) by inserting "O)ft before "A charge under this section"; 
and 
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(2) by adding at the end the following new paragraph: 
"(2) For purposes of this section, an unlawful employment practice 

occurs, with respect to a seniority system that has been adopted for 
an intentionally discriminatory purpose in violation or this title 
(whether or not that discriminatory purpose is apparent on the face 
of the seniority provision), when the seniority system is adopted 
when an individual becomes subject to the seniority system. or whe~ 
a person aggrieved is injured by the application of the seniority 
system or provision of the system. ", 

SEC. 113. AUTIfORIZING .\W"RDOF EXPERT FEES. 

fa) REVISED STA.TUTEs.-Section i22 of the Revised Statutes is 
amendcd­

(1) by designating the first and second sentences as subsec. 
tions (a) and Ibl. respectively. and indenting accordingly; and 

f~) by adding at the end the following new subsection: 
"IC) In awarding an attorney's fee under subsection (bl in any 

action or proceeding to enforce a provision of section I!)i; or 19'7i.-\ 
of the Revised Statutes. the court, in its discretion. may include 
expert fees as part of the attorney's fee.". 

(bl CIVIL RIGHTS ACT Of 19t.i-t-Section i06(kl of the Civil Rights 
Act of 196-' (-'2 U,S.c. :.!U()Ue-5Ik)) is amended by inst-rting "(includ· 
ing expert fees)" after "attorney's fee", 

SEC. lit. I'RO\'IDIS<: '-OR INTElll::ST .\Sf) EXTESOISG TilE ST.\Tt:TE OF 
I.I'11TATtOSS IN "CTIO"~ .\GAISST TilE fEDER.\L GOHRS. 
;\IF.ST. 

Section 71i of the Civil Rights Act of 1964 (42 U,S.C. 2000e-16) is 
amended-

III in subsection Ie), by striking "thirty days" and inserting 
"gO davs"; and 

I;;) i~ subsection (d), by inserting before the period ", and the 
same interest to compensate for delay in payment shall be 
available as in cases involving nonpublic parties.". 

SEC. 115. 1'iOTICE OF LI:\IIT.\TIOSS PERIOO I'SOER TilE AGE OISCRI~I1S;\· 
TIOS IS [:\trI.O'ntEST A(T OF 1967. 

Section ilel of the Age Discrimination in Employment Act of 1967 
(29 u.se. 6261el) is amended­

(II by striking paragraph (2); 
C.!l by striking the paragraph designation in paragraph fl \; 
(3) by striking "Sections 6 and" Qnd inserting "Section"; and 
q) by adding at the end the following: 

"If a charge filed with the Commission under this Act is dismissed 
or the proceedings of the Commission are otherwise terminated by 
the Commission, the Commission shall notify the person aggrieved, 
A civil action may be brought under this section by a person defined 
in section l1(a) against the respondent named in the charge within 
90 days after the date of the receipt of such notice.". 

SEC. It6. UWn.:L COURT·ORDERED RE:\fEDlES. "fFlRMATIVE "CTIOS. 
"NO CONCIU"TION AGREE:\IENTS NOT AfFECTED. 

Nothing in the amendments made by this title shall be construed 
to affect court-ordered remedies. affirmative action, or conciliation 
agreements, that are in accordance with the law. 
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SEC. lIT. COVERAGE OF 1I0USE OF REPRESENTATIVES AND THE AGEN. 
CIES OF THE LEGISLATIVE BRANCH. 

(a) CoVERAGE or THE HOUSE OF REPRESENTATIVES.­
(1) IN GENERAL.-Notwithstanding any provision of title VII of 

the Civil Rights Act of 1964 (42 U.S.C. 2000e et seq.) or of other 
law, the purposes of such title shall. subject to paragraph (2), 
apply in their entirety to the House of Representatives. 

(2) EMPLOYMENT IN THE HOUSE.­
(A) ApPUCATloN.-The rights and protections under title 

VII of the Civil Rights Act of 1964 (42 U.S.C. 2000e et seq.) 
shall. subject to subparagraph (BI, apply with respect to any 
employee in an employment position in the House of Rep­
resentatives and any employing authority of the House of 
Representath'es. 

tEl AOMINISTRATION.­
(i) IN GENERAL.-In the administration of this para­

graph. the remedies and procedures made applicable 
pursuant to the resolution described in clause I iil shall 
apply exclusively. 

(ii) RESoLuTloN.-The resolution referred to in clause 
(iJ is the Fair Employment Practices Resolution (House 
Resolution 558 of the One Hundredth Congress. as 
agreed to October 4. 1988), as incorporated into the 
Rules of the House of Representatives of the One Hun· 
dred Second, Congress as Rule LI. or any other provi. 
sion that continues in effect the provisions of such 
resolution. 

ICI EXERCISE OF RULEMAKING POwER.-The provisions of 
subparagraph (8) are enacted by the House of Representa· 
tives as an exercise of the rulemaking power of the House 
of Representatives, with full recognition of the right of the 
House to change its rules. in the same manner. and to the 
SJme extent as in the case of any other rule of the House. 

(bl INSTRUMENTALITIES OF CONGRESS.- . 
(1) IN GENERAL.-The rights and protections under this title 

and title VII of the Civil Rights Act of 1964 (.~2 U.S.C. 200Ue et 
seq.) shall. subject to paragraph· (21, apply with respect to the 
conduct of each instrumentality of the Congress. 

(2) ESTABUSfl~IENT OF REMEOIES AND PROCEDURES BY 
INSTRUME:-ITALITIEs.-The chief official of each instrumentality 
of the Congress shall establish remedies and procedures to be 
utilized with respect to the rights and protections provided· 
pursuant to paragraph (n Such remedies and procedures shall 
apply exclusively, except for the employees who are defined as 
Senate employees. in section 301(c)( 1). 

(3) REPORT TO CONGRESS.-The chief official of each instrumen­
tality of the Congress shall. after establishing remedies and 
procedures for purposes of paragraph (21, submit to the Congress 
a report describing the remedies and procedures. 

(-II DEfiNITION OF INSTRUMENTAUTIES.-For purposes of this 
section. instrumentalities of the Congress include the iollowing: 
the Architect of the Capitol, the Congressional Budget Office. 
the General Accounting Office, the Government Printing Office, 
the Office of Technology Assessment. and the United States 
Botanic Garden. 
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(5) CONSTRUCTION.-Nothing in this section shall alter the 
enforcement procedures for individuals protected under section 
717 of title VII for the Civil Rights Act of 1964 (42 U.S.C. 2000e­
16/. 

SEC. 118. ALTERNATI\'E MEANS OF DISPUTE RESOLUTION. 

Where appropriate and to the extent authorizec :'y Jaw. the use of 
alternative means of dispute resolution. includin~ settlement nego­
tiations. conciliation. facilitation. mediation, factfinding. minitrials. 
and arbitration. is encouraged to resolve disputes arising under the 
Acts or provisions of Federal law amended by this title. 

TITLE II-GLASS CEILING 

SEC. 201. SHORT TitlE. 

This title may be cited as the "Glass Ceiling Act of I :In 1". 

SEC. 202. FINDINGS AND Pl'RPOSE. 

(a) FINDlNGs.-Congress finds that-
III despite a dramatically growing presence in I he workplace. 

women and minorities remain underrepresented in manage­
ment and decisionmaking positions in business; 

l21 artificial barriers exist to the advancement of women and 
minorities in the workplace; 

(31 United States corporations are increasingly relying on 
women and minorities to meet employment requirements and 
are increasingly aware of the advantages derived from a diverse 
work force; 

141 the "Glass Ceiling Initiative" undertaken by the Depart­
ment of Labor. including the release of the report entitled 
"Report on the Glass Ceiling Initiative", has been instrumental 
in raising public awareness of­

(AI the underrepresentation of women and minorities at 
the management and decision making levels in the United 
States work force; 

(8) the underrepresentation of women and minorities in 
line functions in the United States work force; 

(el the lack of access for qualified women and minorities 
to credential-building developmental opportunities; and . 

(0) the desirability of eliminating artificial barriers to the 
advancement of women and minorities to such levels; 

(5) the establishment of'a commission to examine issues 
raised by the Glass Ceiling Initiative would help, 

!AI focus greater attention on the importance of eliminat­
ing artificial barriers to the advancement of women and 
minorities to management and decisionmaking positions in 
business; and . 

(BI promote work force diversity; 
(6) a comprehensive stuay that includes analysis of the 

manner in which management and decisionmaking positions 
are filled, the developmental and skill-enhancing practIces used 
to foster .the necessary qualifications for advancement, and the 
compensation programs and reward structures utilized in the 
corporate sector would assist in the establishment of practices 
and policies promoting opportunities for. and eliminating artifi­
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cial barriers to, the advancement of women and minorities to 
management and decision making positions; and 

(7) a national award recognizing employers whose practices 
and policies promote opportunities for. and eliminate artificial 
barriers to, the advancement of women and minorities will 
foster the advancement of women and minorities into higher 
level positions by­

(A' helping to encourage United States companies to 
modify practices and policies to promote opportunities for, 
and eliminate artificial barriers to, the upward mobility of 
women and minorities; and 

18) providing specific guidance for other United States 
employers that wish to learn how to revise practices and 
policies to improve the access and employment opportuni­
ties of women and minorities. 

(bl PURPOSE.-The purpose of this title is to establish­
(11 a Glass Ceiling Commission to study­

tAl the manner in which business fills management and 
decisionmaking positions; 

(Bl the developmental and skill-enhancing proctices used 
to foster the necessary qualifications for advanc"l·ment into 
such positions; and 

IC) the compensation programs and reward structures 
currently utilized in the workplace; and 

121 an annual award for excellence in promotin~ a more 
diverse skilled work force at the management and dt'l.:isionmak· 
ing levels in business. 

SEC. 2U3. EST.-\ ULlSII:'IIE:-4T OF GLASS CEILING cmUIISSIOS. 

tal IN GE:.IERAL.-There is established a Glass Ceiling Commission 
(referred to in this title as the "Commission"), to conduct a study 
and prepare recommendations concerning­

(11 eliminating artificial barriers to the advancement of 
women and minorities; and 

c!, increasing the opportunities and developmental experi­
ences of women and minorities to foster advancement of women 

. nnd minorities to management and decisionmaking positions in 
business. 


(bl MEMBERSHIP.- " 

(1) COMPOSITION .-The Commission shall be composed of 21 

members. including- . 
tAl six illdividuals appointed by the President; 
(BI six individuals appointed jointly by the Speaker of the 

House of Representatives and the Majority Leader of the 
Senate; 

ICI one individual appointed by the Majority Leader of 
the House of Representatives; 

to, one individual appointed by the Minority Leader of 
the House of Representatives; 

(E) one individual appointed by the Majority Leader of 
the Senate; 

(F) one individual appointed by the Minority Leader of 
the Senate; " 

(G) two Members of the House of Representatives ap­
pointed jointly by the Majority Leader and the Minority 
Leader of the House of Representatives; 
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(H) two Members of the Senate appointed jointly by the 
Majority Leader and the Minority Leader of the Senate: 
and 	 . 

III the Secretary of Labor.. 
(2) CONSIDERATloNs.-ln making appointments under sub­

paragraphs (AI and (BI of paragraph Ill, the appointing author­
ity shall consider the background of the individuals. including 
whether the individuals-

IAI are members of organizations representing women 
and minorities, and other related interest groups; 

(8) hold management or decision making positions in cor· 
porations or other business entities recognized as leaders on 
issues relating to equal employment opportunity; and 

lei possess academic expertise or other recognized ability 
regarding employment issues. . 

(31 BALANc£.-(n making the appointments under subpara­
graphs (AI and (B, of paragraph 11 I. each appointing authority 
shall seek to include an appropriate balance of appointees from 
among the groups of appointees described in subparagraphs (A '. 
(B" and (CI of paragraph (:?l. 

(c' CHAIRPERSON.-The Secretary of Labor shall serve as the 
Chairperson of the Commission. 

(dl TERM OF OFFlcE.-Members shall be appointed fur the life of 
the Commission. 

Ie) VACANCIES.-Any vacancy occurring in the membership of the 
Commission shall be filled in the same manner as the original 
appointment for the position being vacated. The "acancy shall not 
affect the power of the remaining members to execute th~ dutil'S of 
the Commission. 

(OI\IEETINCS.­
(11 MEETINCS PRIOR TO COMPLETION OF REPORT-The Commis­

sion shall meet not fewer than five times in connection with and 
pending the completion of the report described in section :'!O~(b'. 
The Commission shall hold additional meetings if the Chair­
person or a majority of the members of the Commission request 
the additional meetings in writing. 

121 MEETINCS AFTER COMPLETION OF REPORT.-The Commission 
shall meet once each year after the completion of the report 
described in section 2t1~(b). The Commission shall hold .addi­
tional meetings if the Chairperson or a majority of the members 
of the Commission request the additional meetings in writing. 

Ig' QUORUM.-A majority of the Commission shall constitute a 
quorum for the trans.:lction of business. 

I h, COM PESSAT10N A:>:I) F.:xPF.SSES.­
11' COMPENSATlo:>:.-Each member of the Commission who is 

not an employee of the Federal Government shall receive com­
pensation at the daily equivalent of the rate specified for level V 
of the Executive Schedule under section 5316 of title 5. United 
States Code, for each day the member is engaged in the 
performance of duties for the Commission. including attendance 
at meetings and conferences of the Commission. and travel to 
conduct the duties of the Commission. 

(2) TRAVEL EXPENSES.-Each member of the Commission shall 
receive travel expenses. including per diem in lieu rf subsist­
ence. at rates authorized for employees of agencies under sub­
chapter I of chapter 57 of title 5. United States Code. for each. 
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day the member is engaged in the performance of duties away 
from the home or regular place of business of the member. 

(3) EMPLOYMENT STATUS.-A member of the Commission. who 
is not otherwise an employee of the Federal Go~ernment. shall 
not be deemed ·to be an employee of the Federal Government 
except for the purposes of­

(A) the tort claims provisions of chapter 171 of title 28, 
United States Code; and • 

(B) subchapter I of chapter 81 of title 5. United States 
Code. relating to compensation for work injuries. 

l'EC. 201. RESE.\RCII OS ADHNCEMEST OF wom:s AND ~IIS0nITfES TO 
M"S.\GE~IEST AND DECISION~UKING POSITIONS IS 
BI.:SISESS. . 

lal ADVANCEMENT STUDy.-The Commission shall conduct a study 
of opportunities for, and artificial barriers to, the advancement of 
women and minorities to management and decisionmaking positions 
in business. In conducting the study. the Commission shall­

. III examine the preparedness of women nnd minorities to 
advance to management and decisionmaking pusitions in busi­
ness; . 

1:;1 examine the opportunities for WOmen nnJ minorilit's to 
nd\'ance to management and decisionmaking p05itions in busi­
ness; 

f:jl conduct basic research into the practices, policies. and 
manner in which management and decisionmaking positions in 
busin('ss are filled; 

1-11 conduct comparative r'!!'search of businesses and industries 
in which women and minorities are promoted to management 
nnd decisionmaking positions, and businesses and industries in 
which women nnd minorities are not promoted to management 
nnd decisionmaking positions; 

Iii. compile a synthesis of available research on programs and 
prnctices that hnve successfully led to the advancement of 
\\OOl('n and minorities to management and decisionmaking posi· 
tions in business. including training programs, rotational 
assignments. developmental programs, reward programs. em­
ployee benefit structures. and family leave policies; and 

(til examine any other issues and inform&tion relating to the 
advancement of women and minorities to management and 
decision making positions in business. 

lUI REroRT.-~ot later than 15 months after the date of the 
t'llactment of this Act. the Commission shall prepare and submit to 
the Presiden.t ~nd the appropriate committees of Congress a written 
rE:'port contatnlng-

III the findings and conclusions of the Commission resulting 
from the study conducted under subsection (al; and 

t:'!l recommendations based on the findings and conclusions 
described in paragraph 111 relating to the promotion of 
opportunities for. and elimination of artificial barriers to, the 
adv.ancement of women and minorities to management and 
d.eCtSIOnmaking positions in business, including recommenda­
tIOns for-

I AI policies and practices to fill vacancies at the manage­
ment and decision making levels; 

IBI developmental practices and procedures to ensure 
that women and minorities have access to opportunities to 
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gain the exposure, skills. and expertise necessary to assume 
management and decisionmaking positions; 

. (C) compensation programs and reward structures uti· 
Iized to reward and retain key employees; and 

(01 the use of enforcement (including such enforcement 
techniques as litigation, complaint investigations. compli· 
ance reviews. conciliation. administrative regulation~, 
policy guidance, technical assistance, training. and public 
education) of Federal equal employment opportunity Jaws 
by Federal agencies as a means of eliminating artilicial 
barriers to the advancement of women and minorities in 
employment. 

(e) ADDITIONAL STUDY.-The Commission may conduct such addi­
tional study of the advancement of women and minorities to 
management and decisionmaking positions in business as a majority 
of the members of the Commission determines to be necessary. 

SEC. 205. ESTABLlSH~E~T OF THE NATIONAL AWARD FOR DIVERSITY 
AND EXCELLENCE IN AMERICAN EXECUTIVE ~L\NAGEMEST. 

(al IN GENERAL.-There is established the NatiolLiI Award ror 
Diversity and Excellence in American Executive :'lanagement. 
which shall be evidenced by a medal bearing the inscription 
"Frances Perkins-Elizabeth Hanford Dole National Award ror 
Diversity and Excellence in American Executive Management", The 
medal shaH be of such design and materials. and bear such addi­
tional inscriptions, as the Commission may prescribe . 

. (b) CRITERIA FOR QUAUFICATION.-To qualify to recfive an award 
under this section a business shall ­

(1) submit a written application to the Commission, at such 
time, in such manner, and containing such information as the 
Commission may require, including at a minimum inrormation 
that demonstrates that the business has made substantial effort 
to promote the opportunities and developmental experiences of 
women and minorities to foster advancement to management 
and decision making positions within the business, including the 
elimination of artificial barriers to the advancement of women 
and minorities. and deserves special recognition as a con­
sequence; and 

(2) meet such additional requirements and specifications as 
the Commission determines to be appropriate. . 

(c) MAKING AND PRESENTATION OF AWARD.­
()) AWARD.-After receiving recommendations from the 

Commission. the President or the designated representative of 
the President shaH annually present the award described in 
subsection (a) to businesses that meet the qualifications de­
scribed in subsection (bl, 

(2l PRESENTATloN.-The President or the designated rep­
resentative of the President shall present the award with such 
ceremonies as the President or the designated representative of 
the President may determine to be appropriate. 

(3) PUBUCITY.-A business that receives an award under this 
section may publicize the receipt of the award and use the 
award in its advertising. if the business agrees to help other 
United States businesses improve with respect to the promotion 
of opportunities and developmental experiences of women and 
minorities to foster the advancement of women and minorities 
to management and decision making positions. 
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(d) BUSINESS.-For!; purposes of this section, the term "busi­
ness" includes­

(ll(A) a corporation including nonprofit corporations; 

(B) a partnership; 
(C) a professional association; 

(OJ a labor organization; and 

(E) a business entity similar to an entity described in subpara­

graphs (A) through (0); 
(~) an education referral program. a training program, such 

as an apprenticeship or management training program or a 
similar progrnm; and . 

(31 a joint program formed by a combination of any entities 
described in paragraph (1) or (21­

SEC. 206. POWERS OF THE COM~IISSI0N. 

fa) IN GENERAL.-The Commission is authorized to-

CI) hold such hearings and sit and act at such times; 

(2) take such testimony; 

(3) have such printing and binding done; 

(~) enter into such contracts and other arrangements; 

(51 make such expenditures; and 

(6) take such other actions; 

as the Commission may determine to be necessary to carry out the 
duties of the Commission. 

(hI OATHs.-Any member of the Commission may administer 
oaths or affirmations to witnesses appearing before the Commission. 

ICI OBTAINING INFORMATION FROM FEDERAL .\GENCIES.-The 
Commission may secure directly from any Federal agency such 
information as the Commission may require to carry out its duties. 

Idl VOLUNTARY SERVICE.-Notwithstanding section 13~:.! of title 31. 
United States Code. the Chairperson of the Commission may accept 
for the Commission voluntnry services provided by a member of the 
Commission. 

lei GIFTS AND DONATIONs.-The Commission may accept. use. and 
dispose of gifts or donations of property in order to carry out the 
duties of the Commission. 

(() USE OF MAIL.-The Commission may use the United Stntes 

mails in the same manner and under the same conditions as Federal 

agencies. 


SEC. 207. CO~rIDE~TUUTY OF ISFOR~IATION. 

(a) INDIVIDUAL BUSINESS INFORMATION.­
(1) IN GENERAL.-Except as provided in paragraph (2). and 

notwithstanding section 552 of title 5, United States Code. in 
carrying out the duties of the Commission. including the duties 
described in sections 204 and 205, the Commission shall main· 

. tain the confidentiality of all information that concerns­
(A) the employment practices and procedures of individ­

ual businesses; or . 
IB) individual employees of the businesses. 

(2) CONSENT.-The content of any information described in 
paragraph (1) may be disclosed with the prior written consent of 
the business or employee, as the case may be, with respect to 
which the information is maintained. 

(b) AGGREGATE INFORMATION.-In carrying out the duties of the 
{A)mmission, the Commission may disclose­
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(1) information about the aggregate employment practices or 
procedures of a class or group of businesses; and 

(2) information about the aggregate characteristics of employ· 
ees of the businesses. and related aggregate information about 
the employees. 

SEC. %08. STArr AND CONSt:LTA!\iS. 


(a)STAFF.­
(1) ApPOINTMENT AND COMPENSATION.-The Commission may 

appoint and determine the compensation of such staff as the 
Commission determines to be necessary to carry out the duties 
of the Commission. 

(2) LIMITATloNs.-The rate of compensation for each staff 
member shalt not exceed the daily equivalent of the rate speci· 
fied for level V of the Executive Schedule under section 5316 of 
title 5. United States Code for each day the staff member is 
engaged in the performance of duties for the Commission. The 
Commission may otherwise appoint and determine the com­
pensation of staff without regard to the provisions of title 5, 
United States Code, that govern appointments in the competi­
tive service, and the provisions of chapter 51 and subchapter III 
of chapter 53 of title 5, United States Code. th:.lt· relate to 
classification and General Schedule pay rates. 

(bl EXPERTS AND CoNSULTANTs.-The Chairperson of the Commis­
sion may obtain such temporary and intermittent services of experts 
and consultants and. compensate the experts and consultants in 
accordance with section 3109(bl of title 5. United States Code, as the 
Commission determines to be necessary to carry out the duties of 
the Commission. 

(cI DETAIL OF FEDERAL EMPLOYEES.-On the request of the Chair­
person of the Commission. the head of any Federal agency shall 
detail. without reimbursement. any of the personnel of the agency to 
the Commission to assist the Commission in carrying out its duties. 
Any detail shall not interrupt or otherwise affect the civil service 
status or privileges of the Federal employee. 

(d) TECHNICAL ASSfSTANcE.-On the request of the Chairperson of 
the Commission, the head of a Federal agency shall provide such 
technical assistance to the Commission as the Commission deter­
mines to be necessary to C:lrry out its duties. 

SEC. 209. AUTHORIZATION OF APPROPRIATIONS. 

There are authorized to be appropriated to the Commission such 
sums as may be necessary to carry out the provisions of this title. 
The sums shall remain available until expended, without fiscal year
Jimitation. . 

SEC. :?!O. TERMINATION. 

(a) COMMISSION.-Notwithstanding section 15 of the Federal Ad· 
visory Committee Act (5 U.S.C. App.), the Commission shall termi­
nate 4 years after the date of the enactment of this Act. 

(bl AWARD.-The authority to make awards under section 205 
shall terminate 4 years afte~ the date of the enactment of this Act. 

I 
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TITLE III-GOVERNMENT EMPLOYEE 

RIGHTS 


SEC. 30\. GOVERNME!'rr EMPLOYEE RIGHTS ACT OF 1991. 

(a) SHORT TITLE.-This title may be cited as the "Government 
Employee Rights Act of 1991". 

(bl PURPosE:-The purpose of this title is to provide procedures to 
protect the right of Senate and other government employees. with 
respect to their public employment. to be free of discrimination on 
the basis of race. color. religion. sex. national origin. age. or disabil­
ity. 

Icl DEF1NITIONs.-For purposes of this title: 
(1) SENATE EMPLOYEE.-The term "Senate employee" or "em­

ployee" means""­
(A) any employee whose pay is disbursed by the Secretary 

of the Senate; 
(H) any employee of the Architect of the Copitol who is 

assigned to the Senate Restaurants or to the Superintend­
ent of the Senate Office Buildings; 

tC) any applicant for a position that will Ja!'t 90 days or 
more and that is to be occupied by an individual described 
in subparagraph (A) or tB); or . 

(01 ony individual who was formerly an employee de­
scribed in subparagraph (AI or (Bt and whose claim of a 
violation arises out of the individual's Senate employment. 

C:!I Ht:AD OF EMPLOYING OFFICE.-The term "head of employing 
office" means the individual who has final authority to appoint. 
hire. discharge. and set the terms, conditions or privileges of the 
Senate employment of an employee. 

131 VIOLATloN.-The term "violation" means a practice that 
violates section 302 of this title. 

SEC. 302. DlSCRI~1fNATORY PRACTICES PROfllBITED. 

All personnel actions affecting employees of the Senate shall be 
made free from any discrimination based on­

lD race. color. religion. sex. or national origin, within. the 
meaning of section 717 of the Civil Rights Act of 1964 t42 U.S.C. 
2000e-16); . . 

121 age, within the meaning of section 15 of the Age Discrimi­
nfltion in Employment Act of 1967 (29 U.S.C. 633a); or 

1:.0 handicap or disability, within the meaning of section 501 of 
the Rehabilitation Act of 1973 (29 U.S.C. 791) and sections 102­
10-1 of the Americans with Disabilities Act of 1990 (42 U.S.C .. 
12112-14). . 

SEC. 303. ESTABLlSmlEST.OF OffiCE Of SENATE fAIR EMPLOnlENT 
PRACTICES. 

(a) IN GENERAL.-There is established. as an office of the Senate. 
the OHice of Senate Fair Employment Practices (referred to in this 
title as the "Office"), which shall- . 

(1) administer the processes set forth in sections 305 through
307; .. 

(2) implement programs for the Senate to heighten awareness 
of employee rights in order to prevent violations from occurring.

(b) DrRECToR.- . 

http:ESTABLlSmlEST.OF
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(1) IN CENERAL.-The Office shall be headed by a Director 
(referred to in this title as the "Director", who shall be ap­
pointed by the President pro tempore. upon the recommenda­
tion of the Majority Leader in consultation with the Minority 
Leader. The appointment shall be made without regard to 
political affiliation and solely on the basis of fitness to perform 
the duties of the position. The Director shall be appointed for a 
term of service which shall expire at the end of the Congress 
following the Congress during which the Director is appointed. 
A Director may be reappointed at the termination of any term 
of service. The President pro tempore, upon the joint rec­
ommendation of the Majority Leader in consultation with the 
Minority Leader, may remove the Director at any time. 

C21 S.u.ARY.-The President pro tempore, upon the rec­
ommendation of the Majority Leader in consultation with the 
Minority Leader, shall establish the rate of pay for the Director. 
The salary of the Director may not be reduced during the 
employment of the Director and shall be increased at the same 
time and in the same manner as fixed statutory salary rates 
within the Senate are adjusted as a result of annual comparabil­
ity increases. 

C3t ANNUAL BUDCET.-The Director shall submit an annual 
budget request for the Office to the Committee on Appropria­
tions. . 

(4) ApPOiNTMENT OF DIRECTOR.-The first Directc'r shall be 
appointed and begin service within 90 days after the date of 
enactment of this Act, and thereafter the Director shall be . 
appointed and begin service within 30 days after the beginning 
of the session of the Congress ifn!T1ediately following the termi­
nation of a Director's term of service or within 60 days after a 
vacancy occurs in the position. 

(c) STAFF OFTHE OFnCE­
cO ApPOINTMENT.-The Director may appomt and fix the 

compensation of such additional staff, including hearing offi­
cers, as are necessary to carry out the purposes of this title. 

l21 DETAllEES.-The Director may, with the prior consent of 
the Government department or agency concerned and the 
Committee on Rules and Administration, use on a reimbursable 
or nonreimbursable basis the services of any such department 

,or agency. including the services of members or personnel of the 
General Accounting Office Personnel Appeals Board. . . 

(3) CONSULTANTS.-In carrying out the functions of the Office, 
the Director may procure the temporary (not to exceed 1 year} 
.:- intermittent services of individual consultants, or organiza­
t:Jns thereof. in the same manner and under the same condi­
tions as a standing committee of the Senate may procure such 
services under section 202m of the Legislative Reorganization 
Act of 1946 c2 U.S.C. 72alill. . 

(dt EXPENSES OF THE OFfICE.-tn fiscal year 1992. the expenses of 
the Office shall be paid out of the Contingent Fund of the Senate 
from the appropriation account Miscellaneous Items. Beginning in 
fiscal year 1993. and for each fiscal year thereafter. there is au­
thorized to be appropriated for the expenses of the Office such sums 
as shall be necessary to carry out its functions, In all cases. expenses 
shall be paid out of the Contingent Fund of the Senate upon 
vouchers approved by the Director, except that a voucher shall not 
be required for­
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(1) the disbursement or salaries or employees who are paid at 
an annual rate: 

(2) the payment of expenses (or telecommunications services 
provided by the Telecommunications Department. Sergeant at 
Arms. United States Senate; 

(3) the payment of expenses for stationery supplies purchased 
through the Keeper of the Stationery. United States Senate; 

(4) the payment of expenses for postage to the Postmaster 
United States Senate; and • 

(5) the payment of metered charges on copying equipment 
provided by the Sergeant at Arms. United States Senate. 

The Secretary of the Senate is authorized to advance such sums as 
may be necessary to defray the expenses incurred in carrying out 
this title. Expenses of the Office shall include authorized travel for 
personnel of the Office. 

Ie) RULES OF THE OFFlCE.~The Director shall adopt rules govern­
ing the procedures of the Office. including the procedures of hearing 
boards. which rules shall be submitted to the President pro tempore 
for publication in the Congressional Record. The rules may be 
amended in the same manner. The Director may con:m\t with the 
Chairman of the Administrative Conference of the United States on 
the adoption of rules. 

In REPRESENTATION BY THE SENATE LEGAL CoUNSEI...-For the 
purpose of representation by the Senate Legal Counsel. the Office 
shall be deemed a committee. within the meaning of title VII of the 
Ethics in Government Act of 1978 (2 U.S.C. 288. et seq.). 

SEC. 301. SE!Il..\TE PROCEDURE FOR CONSIDERATION OF ALLEGED VIO­
UTIONS. 

The Senate procedure for consideration of alleged violations con­
sists of 4 steps as follows: . 

(11 Step J. counseling. as set forth in section 305. 
t:!1 Step II. mediation, as set forth in section 306. 
131 Step Ill. formal complaint and hearing by a hearing board. 

as set forth in section 307. 
(4) Step IV. review of a hearing board decision. as set forth in 

section 308 or 309. . 

SEC. 305. STEP I: COUNSELI!IlG. 

lal IN GENERAL.-A Senate employee alleging a violation may 
rt'quest counseling by the Office. The Office shall provide the em· 

. pluyee with all relevant information with respect to the rights of the 
employee. A request for counseling shall be made not later than 180 
days after the alleged violation forming the basis of the request for 
counseling occurred. No request for counseling may be made until 
10 days after the first Director begins service pursuant to section 
30albM41. 

(b) PERIOD OF COUNSELlNG.-The period (or counseling shall be 30 
days unless the employee and the Office agree to reduce the period. 
The period shall begin on the date the request ror counseling is 
received. 

(c) EMPLOYEES OF THE ARCHITECT OF THE CAPITOL AND CAPITOL 
POLlcE.-ln the case of an employee of the Architect of the Capitol 
or an employee who is a member of the Capitol Police, the Director 
may refer the employee to the Architect of the Capitol or the Capitol 
Police Board for resolution of the employee's complaint through the 
internal grievance procedures of the Architect of the Capitol or the 
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Capitol Police Board for a specific period of time, which shall not 
count against the time available for counseling or mediation under 
this title. 

SEC. 306. STEP II: MEDUTION. 

(a) IN GENERAL.-Not later than 15 days after the end of the 
counseling period, the employee may file a request for mediation 
with the Office. Mediation may include the Office, the employee, 
and the employing office in a process involving meetings with the 
parties separately or jointly for the purpose of resolving the dispute 
between the employee and the employing office. 

(bl MEDIATION PERIOD.-The mediation period shall be 30 days 
beginning on the date the request for mediation is received and may 
be extended for an additional 30 days at the discretion of the Office. 
The Office shall notify the employee and the head of the employing 
office when the mediation period has ended. 

SEC. 307. STEP III: F'OR:\I.\1. COMPI.AIST AND HE.\RI~G. 

(a) FORMAL COMPLAINT AND REQUEST FOR HEARING.-:'Jot later 
than 30 days after receipt by the employee of notice from the Office 
of the end of the mediation period. the Senate employee lIlay file a 
formal complaint with the Office. No complaint may be Ii led unless 
the elmpldoyehe has mdade a t~melhY' reque~t f03rOcSoundse3Ioin6g and has 
comp ete t e proce ures set lort In sections an . 

(bl HEARING BOARD.-A board of 3 independent hearing officers 
(referred to in this title as "hearing board"', who ore not S(,IIa(ors or 
officers or employees of the Senate, chosen by the Director (one of 
whom shall be designated by the Director as the presiding hearing 
officerl shall be assigned to consider each complaint filed under this' 
section. The Director shall appoint hearing officers after considering/ 
any candidates who are recommended to the Director by the Federal 
Mediation and Conciliation Service. the Administrative Conference 
of the United States. or organizations composed primarily of individ­
uals experienced in adjudicating or arbitrating personnel matters. A 
hearing board shall act by majority \·ote. 

lcl DISMISSAL OF FRIVOLOUS CLAIMs.-Prior to a hearing under 
subsection (dl, a hearing board may dismiss any claim that it finds to 
be frh·olous. 

(dl HEARING.-A hearing shall be conducted- . 
(11 in closed session on the record by a hearing board; 
(2) no later than 30 days after filing of the complaint under 

subsection lal. except that the Office may, for good cause, extend 
up to an additional 60 days the time for conducting a hearing; 
and 

(3' except as specifically provided in this title and to the 
greatest extent practicable. in accordance with the principles 
and procedures set forth in sections 554 through 557 of title 5, 
United States Code. 

~e) DlscovER.v.-R,easonable prehearing discovery may be per­
mitted at the discretIOn of the hearing board. . 

CO SUBPOENA.­
(J) Al!THORIZATION.-A hearing board may authorize subpoe­

nas. whlch shall be issued by the presiding hearing officer on 
behalf of the hearing board. for the attendance of witnesses at 
proceedings of the hearing board and for the production of 
correspondence. books. papers. documents. and other records. 

'lpc.., 
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(2) OBJECTIONS.-tf a witness refuses, on the basis of rei· 
evance, privilege, or other objection. to testify in response to a 
question or to produce records in connection with the proceed­
ings of a hearing board, the hearing board shall rule on the 
objection. At the request of the witness, the employee, or 
employing office. or on its own initiative, the hearing board may 
refer the objection to the Select Committee on Ethics for a 
ruling. 

(3) ENFORCEMENT.-The Select Committee on Ethics may 
make to the Senate any recommendations by report or resolu­
tion, including recommendations for criminal or civil enforce­
ment by or on behalf of the Office, which the Select Committee 
on Ethics may consider appropriate with respect to­

(A) the failure or refusal of any person to appear in 
proceedings under this or to produce records in obedience to 
a subpoena or order of the hearing board; or 

IB) the failure or refusal of any person to answer ques­
tions during his or her appearance as a witness in a 
proceeding under this section. . 

For purposes of section 1365 of title 28. United Stlltes Code. the 
Office shall be deemed to be a committee of the Senatt'. 

(gl DEClsloN.-The hearing board shall issue a written decision as 
expeditiously as possible, but in no case more than 45 day:,; after the 
conclusion of the hearing. The written decision shall be tr3nsmitted 
by the Oflice to the employee and the employing office. The decision 
shall state the issues raised by the complaint, describe the evidence 
in the record. and contain a determination as to whether a violation 
has occurred. 

(h) REMEDIES.-If the hearing board determines that a violation 
has occurred. it shall order such remedies as would be appropriate if 
awarded under section 706 (gl and (k) of the Civil Rights Act of 1964 
(42 U.S.C. 2000e-S tg) and IkH, and may also order the award of-such 
compensatory damages as would be appropriate if awarded under 
section 1977 and section 1977A (a) and (b)(2) of the Revised Statutes 
(42 US.C. 1981 and 1981A fa) and (bIC.211. In the case Of a determina­
tion that a \'iolation based on age has occurred. the hearing board 
shall order such remedies as would be appropriate if awarded under 
section IS/c) of the Age Discrimination in Employment Act of 1967 
129 U.S.C. 633a/cll. Any order requiring the payment of money must 
be approved by a Senate resolution reported by 'the Committee on 
Rules and Administration. The hearing board shall have no author­
ity to award punitive damages. 

/il PRECEDENT ANb I!'lTERPRETATloNs.-Hearing boards. shall be 
guided by judicial decisions under statutes referred to in section 302 
and subsection I h) of this section, as well as the precedents devel­
oped by the Select Committee on Ethics under section 308, and other 
Senate precedents.· . 

SEC. 308. RE\,IEW BY THE SELECT COmnTIEE OS ETHICS. 

(a) IN GENERAL.-An employee or the head of an employing office 
may request that the Select Committee on Ethics (referred to in this 
section as the "Committee"" or such other entity as the Senate may 
designate. review a decision under section 307, including any deci­
sion following a remand under subsection (c'. by filing a request for. 
review with the Office not later than 10 days after the receipt of the 
decision of a hearing board. The Office. at the discretion of the 
Director. ·on its own initiative and for good cause, may 'fiIe a request 
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(or review by the Committee o( a decision o( a hearing board not 
later than 5 days after the time for the employee or employing office 
to file a request for review has expired. The Office shall transmit a 
copy of any request for review to the Committee and notify the 
interested parties of the filing of the request for review. 

(b) REVIEW.-R~view under this section shall be based on the 
~ecord of the hea!tng board. The Committee shall adopt and publish 
an the Congressional Record procedures for requests for review 
under this section. 

(el REMAN D.-Within the time for a decision under subsection Cd) 
the Committee may remand a decision no more than one time to th~ 
hearing board for the purpose of supplementing the record or for 
further consideration. 

(d) FINAL DECISION.­
11) HEARING BOARD.-If no timely request for review is filed 

under subsection tal, the Office shall enter as a final decision 
the decision of the hearing board. ' 

(2) SELEcr COMMITIEE ON ETHICS.­
fAI If the Committee does not remand under subsection 

(c), it shall transmit a wri~' 'n final decision to the Office for 
entry in the records of the Office. The Committee shall 
transmit the decision not later than 60 cah:ndar days 
during which the Senate is in session after the filing of a 
request for review under subsection (al. The Committee 
may extend for 15 calendar days during which the Senate is 
in session the period for transmission to the Office of a tinal 
decision. 

CSI The decision of the hearing board shaH be deemed to 
be a final decision, and entered in the records of the Office 
as a final decision, unless a majority of the Committee votes 
to reverse or remand the decision of the hearing board 
within the time for transmission to the Office of a final 
decision. 

ICI The decision of the hearing board shall be deemed to 
be a final decision. and entered in the records of the Office 
as a final decision. if the Committee, in its discretion, 
decides not to review, pursuant to a request for review 
under subsection (a), a decision of the hearing board, and 
notifies the interested parties of such decision. . 

(3) ENTRY OF A FINAL DECIS10N.-The entry of a final decision 
in the records of the Office shall constitute a final decision for 

. purposes of judicial review under section 309. 
lei STATEMENT OF REASONS.-Any decision of the Committee under 

subsection fc) or subsection (dl(2KA) shall contain a written state· 
ment of the reasons for the Committee's decision. 

SEC. 309. JUDICIAL REVIEW. 

Ca) IN GENERAL.-Any Senate employee aggrieved by a final deci­
sion under section 3081d), 'or any Member of the Senate who would 
be required to reimburse the appropriate Federal account pursuant 
to the section entitled "Payments by the President or a Member of 
the Senate" and a final decision entered pursuant to section 
308(d)(2)(S), may petition for review by the United States Court of 
Appeals for the Federal Circuit. 

(bl LAW ApPLtcABLE.-Chapter 158 of title 28, United States Code•. 
shall apply to a review under this section except that­

! 

~ • 
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(1) with respect to section 2344 of title 28, United States Code. 
service of the petition shall be on the Senate Legal Counsel 
rather than on the Attorney General: 

(2) the provisions of section 2348 of title 28. United States 
Code. on the authority of the Attorney General. shall not apply; 

(3) the petition for review shall be filed not later than 90 days 
after the entry in the Office of a final decision under section 
308{d); , 

(4) the Office shall be an "agency" as that term is used in 
chapter 158 of title 28. United States Code: and 

(51 the Office shall be the respondent in any proceeding under 
this section. 

IC) STANDARD OF REvIEw.-To the extent necessary to decision and 
when presented. the court shall decide all relevant questions of law 
and interpret constitutional and statutory provisions. The court 
shall set aside a final decision if it is determined that the decision 
was­

(11 arbitrary. capricious, an abuse of discretion. or otherwise 
not consistent with law; 

I~) not made consistent with required procedures; or 
(3) unsupported by substantial evidence. 

In making the foregoing determinations. the court shall review the 
whole record. or those parts of it cited by a party, and due account 
shall be taken of the rule of prejudicial error. The record on review 
shall include the record before the hearing board. the decision of the 
hearing board. and the decision. if any. of the Select Committee on 
Ethics. 

Id) A1"I'ORNEY'S FEES.-If an emplo~'ee is the prevailing party in a 
proceeding under this section. attorney's fees may be allowed by the 
cOl,lrt in accordance with the standards prescribed under section 

.706/kJ of the Civil Rights Act of 1964 (42 U.S.C. 2000e-5tkJl. 

SEC, 310. RESOI.UTION OF cmIPLAINT. 

If. after a formal complaint is filed under section 307, the em­

ployee and the head of the employing onice resolve the issues 

involved. the employee may dismiss the complaint or the parties 

may enter into a written agreement. subject to the approval of the 

Director. 


SEC. 311. COSTS OF ATTENDISG HEARINGS. 

Subject to the approval of the Director. an employee with respect 
to whom a hearing is held under this title may be reimbursed for 
actual and reasonable costs of attending proceedings under sections 
307 and 308, consistent with Senate travel regulations. Senate Reso­
lution 259. agreed to August 5. 1987 (lOOth Congress. 1st Session), 
shall apply to witnesses appearing in proceedings before a hearing
board. 

SEC. 312. PROIIIBITION OF INTl.\IIDATION. 

Any intimidation of, or reprisal against. any employee by any 
Member. officer, or employee of the Senate, or by the Architect of 
the Capitol, or anyone employed by the Architect of the Capitol, as 
the case may be, because of the exercise of a right under this title 
co~stitutes an unlawful employment practice, which may be rem­
edied in the same manner under this title as is a violation. 
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SEC. 313. CONFIDENTIALITY. 

(8) CoUNSEUNG.-All counseling shall be strictly confidential 
except that the Office and the employee may agree to notify the 
head of the employing office of the aJlegations. . 

(b) MEDIATION.-All mediation shaH be strictly confidential. . 
(c) HEARINGs.-Except as provided in subsection (dl. the hearings. 

deliberations, and decisions of the hearing board and the Select 
Committee on Ethics shall be confidential. 

(d) FINAL DECISION OF SELECI' CoMMITrEE ON ETHlcs.-The final 
decision of the Select Committee on Ethics under section 308 shall 
be made public if the decision is in favor of the complaining Senate 
employee or if the decision reverses a decision of the hearing board 
which had been in favor of the employee. The Select Committee on 
Ethics may decide to release any other decision at its discretion. In 
the absence of a proceeding under section 308. a decision of the 
hearing board that is favorable to the employee shall be made 
publ~. . 

(e' RELEASE OF RECORDS FOR JUDICIAL REvIEw.-The records and 
decisions of hearing boards. and the decisions of the Select Commit­
tee on Ethics. may be made public if required for tht' purpose of 
judicial review under section 309. 

SEC. 3U. EXERCISE OF RULE:\IAKING POWER. 

The provisions of this title. except for sections 309. 320. 321. and 
322. are enacted by the Senate as an exercise of the rulemaking 
power of the Senate. with full recognition of the right of the Senate 
to change its rules. in the same manner, and to the same extent. as 
in the case of any other rule of the Senate. Notwithstanding any 
other provision of law, except as provided in section 309. enforce­
ment and adjudication with respect to the discriminatory practices 
prohibited by section 302, and arising out of Senate employment. 
shall be within the exclusive jurisdiction of the United States 
Senate. 

SEC. 315. TECHNICAL AND CONFORMING AMENDMENTS. 

Section 509 of the Americans with Disabilities Act of 1990 142 
U.S.C. 12209) is amended­

0) in subsection (a)­
(A' by striking paragraphs (2' through (5); . 
(BI by redesignating paragraphs (6) and (7) as paragraphs

(21 and (3), respectively; and 
(C) in paragraph (31, as redesignated by subparagraph (BI 

of this paragraph-
Ii) by striking "(21 and (6XA)" and inserting "(2)(A''', 

as redes!gnated by subparagraph (B) of this paragraph;
and . 

(ii) by striking "(3), (4), (5). (6)(BI, and {6l(CI" and 
inserting "(2)"; and 

(2) in subsection (ct(2). by inserting ", except for the employees 
who are defined as Senate emp,loyees. in section 30Hel( 11 of the 
Civil Rights Act of 1991" after 'snall apply exclusively", 

SEC. 316. POLITICAL AFFILIATION AND PLACE OF RESIDENCE. 

(a) IN GENERAL.-It shall not be 8 violation with respect to an 
employee described in subsection (bl to consider the­

(I) party affiliation; 
(2) domicile; or 
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(3) political compatibility with the employing office. 

of such an employee with respect to employment decisions. 


(b) DEFlNITloN.-For purposes of this section, the term "em­
ployee" means- ' 

(1) an employee on the staff of the Senate leadership; 
(2) an employee on the staff of a committee or subcommittee: 
(3) ,an employee on the staff of a Member of the Senate; 
(4) an officer or employee of the Senate elected by the Senate 

or appointed by a Member. other than those described in para­
graphs (1) through (3); or 

(5) an applicant for a position that is to be occupied by an 
individual described in paragraphs (1) through (4). 

SEC. 317, OTHER REnEW. 

No Senate employee may commence a judicial proceeding to 
redress discriminatory practices prohibited under section :102 of this 
title, except as provided in this title. 

SEC. 318. OTHER INSTRUMENTALITIES OF THE CONGRESS. 

It is the sense of the Senate that legislation should be enacted to 
provide the same or comparable rights and remedies as are provided 
under this title to employees of instrumentalities of the Congress 
not provided with such rights and remedies. 

SEC. 31,9. RULE XLII OF TilE STASOING RULES OF TilE SENATE. 

(a) REAFFIRMATION.-The Senate reaffirms its commitment to 
Rule XLII of the Standing Rules of the Senate, which provides as 
follows: 

"No Member, officer. or employee of the Senate shall. with respect· 
to employment by the Senate or any office thereof­

"(a) fail or refuse to hire an individual;' 
"(b) discharge an individual; or 
"(cl otherwise discriminate against an individual with respect 

to promotion. compensation. or terms, conditions. or privileges 
of employment . 

on the basis of such individual's race. color. religion. sex. national 
origin, age, or state of physical handicap. ", 

(b, AUTHORITY To DrscIPLlNE..... Notwithstanding any provision of 
this title. including any provision authorizing orders for remedies to 
Senate employees to redress employment discrimination. the Select 
Committee on Ethics shall retain full power, in accordance with its 
authority under Senate Resolution 338, 88th Congress. as amended, 
with respect to disciplinary action against a Member. officer, or 
employee of the Senate for a violation of Rule XLII. 
SEC. 320. COVERAGE OF PRESIDENTIAL APPOINTEES. 

(a) IN GENERAL.­
(1) ApPLlCATfoN.-The rights. protections. and remedies pro­

vi~ed pursuant to section 302 and 307(h) of this title shall apply 
With respect to employment of Presidential appointees. 

(2) ENFORCEMENT BY ADMINISTRATIVE ACTION.-Any Presi­
dential appointee may file a complaint aile i violation. not 
la.ter than 180 days after the occurrenc e alJeg violation • 

. With 	the Equal EmpJoyment Opport ity Commissio or such 
other entity as is designated by e President b xecutive 
Order, which. in accordance with t e principles an rocedures 
set forth in sections 554 through - of tit , nited States 
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Code, shall determine whether a violation has occurred and 
. shall set forth its determination in a final order. If the Equal 

Employment Opportunity Commission. or such other entity as 
is designated by the President pursuant to this section. deter­

. mines that a violation has occurred. the final order shall also 
provide for appropriate relief. 

(3) JUDICIAL REVIEW.­
(A) IN CENERAL.-Any party aggrieved by a final order 

under paragraph (2) mM petition for review by the United 
StatetCourt of Appeals withe Federal Circylt. . 

(B) LAW APPLlCABLE.=thapter 158 of title 28. United 
States Code. shall apply to a review under this section 
except that the Equal Employment Opportunity Commis­
sion or such other entity as the President may designate 
under paragraph (2) shall be an "agency" as that term is 
used in chapter 158 of title 28, United. States Code. 

(Cl STANDARD OF REvIEw.-To the extent necessary to 
decision and when presented. the reviewing court shall 
decide all relevant questions of law and interpret constitu­
tional and statutory provisions. The court sh:lll set aside a 
final order under paragraph (2) if it is determined that the 
order was-

H) arbitrary, capricious. an abuse of discretion, or 
otherwise not consistent with law; . 

eii) not made consistent with required procedures; or 
(iii) unsupported by substantial evidence. 

In making the foregoing determinations, the court shall 
review the whole record or those parts of it cited by a party. 
and due account shall be taken of the rule of prejudicial 
error. 

<OJ ATTORNEY'S FEES.-If the presidential appointee is the 
prevailing party in a proceeding under this section. attor­
ney's fees may be allowed by the court in accordance with 
the standards prescribed under section 706(kl of the Civil 
Rights Act of 1964 (42 U.S.C. 2000e-5<k)). . 

Ibl PRESIDENTIAL ApPOINTEE.-For purposes of this section, the ( 
term "Presidential appointee" means any officer or jtlllPloyee, or an 
applicant seeking to be ome an officer or emplOYee! in any unit of 
the Executive Branch, including the' Executive Offke--of the Presi­
dent, w . e(f b' her a int­
in authorit in t e Exe u 'v an is not already entit e to 
bring an action under any of the statutes re err 0 10 sec Ion 2 _ 
but does..not include any individual-

eU whose appointment is made by.and with the advice and 
consent of the Senate; 

(2) who is appointed to an advisory committee, as defined in 
section 3(2) of the Federal Advisory Committee Act (5 U.S,C. 
App.l; or 

. (3' who is a member of the uniformed services. 

SEC. 321. COVERAGE OF PREVIOUSLY EXEMPT STATE EMPLOYEES. 

(a) ApPUCATtON.-The rights. protections. and remedies provided 
pursuant to section 302 and 307(h) of this title shall apply with 
respect to employment of any individual chosen or appointed. by a 
person elected to public office in any State or political subdivision of 
any State by the qualified voters thereof­

(1) to be a member of the elected official's personal staff; 
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(2) to serve the elected official on the policymaking level; or 
(3) to serve the elected official as an immediate advisor with 

respect to the exercise of the constitutional or legal powers of 
the office. . 

(b) ENFORCEMENT BY ADMINISTR.ATlVB ACTlON.­
(1) IN GENERAL.-Any individual referred to in subsection (a) 

may file a complaint aJleging a violation. not later than 180 
days after the occurrence of the alJeged violation. with the 
Equal Employment Opportunity Commission, which. in accord­
ance with the principles and procedures set forth in sections 554 
through 557 of title 5, United States Code. shall determine 
whether' a violation has occurred and shall set forth its deter­
mination in a final order. If the Equal Employment Oppor­
tunity Commission determines that a violation has occurred, 
the final order shall also provide for appropriate relief. 

(2) REFERRAL TO STATE AND LOCAL AUTHORITIES.­
(A) ApPUCAT10N.-Section 706<d) of the Civil Rights Act 

of 1964 (42 U.S.C. 2000e-5<d» shall apply with respect to any 
proceeding under this section. 

(8) DEnNITloN.-For purposes of the application de­
scribed in subparagraph (A). the term "any charge filed by 
a member of the Commission alleging an unlawful employ­

. ment practice" means a complaint filed under this section. 
(c) JUDICIAL REVIEW.-Any party aggrieved by a final order under 

subsection (hI may obtain a review of such order under chapter 158 
of title 28. United States Code. For the purpose of this review, the 
Equal Employment Opportunity Commission shall be an "agency" 
as that term is used in chapter 158 of title 28. United States Code. 

cd) STANDARD OF REVIEW.-To the extent necessary to decision and 
when presented. the reviewing court shall decide all relevant ques­
tions of law and interpret constitutional and statutory provisions. 
The court shall set aside a final order under subsection (bl if it is 
determined that the order was­

(l) arbitrary, capricious. an abuse of discretion, or otherwise 
not consistent with law; 

. (2) not made consistent with required procedures; or . 
. (3) unsupported by substantial evidence. 

In making the foregoing determinations, the court shall review the 
whole record or those parts oOt cited by a party. and due account 
shall be taken of the rule of prejudicial error. 

lei ATroRNEY's FEES.-If the individual referred to in subsection 
(n I is the prevailing party in a proceeding under this subsection, 
attorney's fees may be allowed by the court in accordance with the 
standards prescribed under section 706(k) of the Civil Rights Act of 
196-1 (42 U.S.C. 2000e-5<k». . . 

SEC. 322. SEVERABILITY. 

Notwithstanding section 401 of this Act. if any provision of section 
309 or 320 .. '.' (a)(3) shall 
h orce and efTect. 

SEC. 323. PAYMENTS BY THE PRESIDENT OR A MEMBER or THE SENATE. 

The President or a Member of the Senate shall reimburse the 
appropriate Federal account for any payment made on his or her 
behalf out of such account for a violation committed under the 
provisions of this title by the President or Member of the Senate not 
later than 60 days after the payment is made. 

.. 
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SEC. 324. REPORTS OF SENATE COMMI'M'EES. 

(a) Each report accompanying a bill or joint resolution of a public 
character reported by any committee of the Senate (except the 
Committee on Appropriations and the Committee on the Budget) 
shall contain a listing of the provisions of the bUl or joint resolution 
that apply to Congress and an evaluation of the impact of such 
provisions on Congress. 

(b) The provisions of this section are enacted by the Senate as an 
exercise of the rulemaking power of the Senate. with full recogni. 
tion of the right of the Senate to change its rules. in the same 
manner. and to the same extent, as in the case of any other rule of 
the Senate. 

SEC. 3Z5.INTERVENTION AND EXPEDITED REVIEW OF CERTAIN APPEALS. 

(a) INTERVENTloN:-Because of the co"stitutional issues that may 
,be raised by section 309 and section 320, any Member of the Senate 
may intervene as a matter of right in any· proceeding under section 
309 for the sole purpose of determining the constitutionality of such 
section . 

. (b) THRESHOLD MATI'ER.-In any proceeding under section 309 or 
section 320, the United States Court of Appeals for the Federal 
Circuit shall determine any issue presented concerning the constitu­
tionality of such section as a threshold matter. . 

(c) ApPEAL.­
(1) IN GENERAL.-An appeal may by taken directly to the 

Supreme Court of the United States from any interlocutory or 
final judgment. decree, or order issued by the United· States 
Court of Appeals for the Federar Circuit ruling upon the con­
stitutionality of section 309 or 320. 

(2) JURfsDfcnoN.-The Supreme Court shall. if it has not 
previously ruled on· the question. accept jurisdiction over the 
appeal referred to in paragraph 0). advance the appeal on the 
docket and expedite the appeal to the greatest extent possible. 

TITLE IV-GENERAL PROVISIONS' 

SEC. 401. SEVERABILITY. 

If any provision of this Act. or an amendment made by this Act. or 
the application of such provision to any person or circumstances is 
held to be invalid. the remainder of this Act and the amendments 
made by this Act. and the application of such provision to other 
persons arid circumstances, shall not be affected. 

SEC. 402. EFFECTIVE DATE. 

(a) IN GENERAL.-Except as otherwise specifically provided. this 
Act and the amendments made by this Act shall take effect upon 
enactment. 

(b) CERTAIN DISPARATE IMPACT CASES.-Notwithstanding any 
other provision of this Act. nothing in this Act shall apply to any 
disparate impact case for which a complaint was filed before March 
1. 1975. and for which an initial decision was rendered after October 
30,1983. 
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S.1745-30 

TITLE V-CIVIL WAR SITES ADVISORY 
COMMISSION . 

SEC. MI. CIVIL WAR SITES ADVISORY COMMISSION. 
Section 1206 of Public Law 101-628 II amended in subsection (8) 

. by--' . 
. (l) striking "Three" in paragraph (4) and inserting "Four" in 

lieu thereof; and 
(2) striking "Three" in paragraph (6) and inserting "Four" in 

lieu thereof. 

.f'
• 

Speaker of the Houu ofRepresentatives. 

Vice President of the CJ; ited Statn and 

. President oftM Senate. 
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EQOAL EMPLOYMENT OPPORTONITY COMMISSION 

29 C.P.R. Part 1603 

RIN 30C6-AAC5 

procedures for Complaints of Employment Discrimination under the 
Govornment Employees Rights Act of 1991 

AGENCY: Equal Employment Opportunity commission 

ACTION: Interim Rule. 

SOKKARY: Title III of the civil Rights Act of 1991, entitled the 

Government Employees Rights Act of 1991, extends the protections 

against employment discr·imination based on race, color, religion, 

sex, national origin, age and disability to Presidential 
I 

appointees and previously exempt state and local employees. This 

interim rule establishes EEOC procedures for resolving employment 

discrimination complaints filed by those individuals. 

DATES: This rule will become effective on [date of publication]. 

written comments on the interim rule must be received on or 

before [60 days after date of publication]. 

ADDRESSES: Comments should be submitted to the Office of the 

Executive Secretariat, Equal Employment Opportunity Commission, 

1801 L Street, N.W., Washington, D.C. 20507. Copies of comments 
•

submitted by the public will be available for review at the 

Commission's library, room 6502, 1801 L Street, N.W., Washington, 

D.C. between the hours of 9:30 a.m. and 5:00 p.m. 

FOR FURTHER INFORMATION CONTACT: Nicholas H. Inzeo, Associate 

Legal Counsel, Thomas J. Schlageter, Assistant Legal Counselor 

Kathleen Oram, Senior Attorney, at (202) 663-4670 or TOO (202) 

663-7026. This notice is also available in the following 



formats: large print, braille, audio tape and electronic file on 

computer disk. Requests for this notice in an alternative format 

should be made to the Publications Information Center at 1-800­

669-3362. 

SUPPLEMENTAL INFORMATION: Title III of the Civil Rights Act of 

1991 contains the Government Employee Rights Act of 1991. 2 

U.S.C.1201 et seq. The Government Employee Rights Act of 1991 

(the Act) provides new equal employment opportunity protections 

for three classes of individuals: Senate employees, Presidential 

appointees and previously exempt state and local employees. The 

Act designates the Equal Employment Opportunity commission as the 

enforcement agency for previously exempt state and local 

employees covered by section 321. 2 U.S.C. 1220. In accordance 

with section 320, covering Presidential appointees, the President 

has designated EEOC as the enforcement agency for Presidential 

appointees also~ 2 U.S.C. 1219. 

Sections 320 and 321 of the Act provide for an 

administrative enforcement mechanism that is different from 

EEOC's other charge resolution procedures. See 29 C.F.R.' Parts 

1601 and 1614. Under sections 320 and 321, a covered individual 

who believes he or she was discriminated against has 180 days to 

file a complaint with EEOC. Thereafter, the Act provides that 

EEOC process ,the matter in accordance 'with the formal 

adjudication principles and procedures set forth in sections 554 

through 557 of the Administrative Procedure Act, 5 U.S.C. 55 554­

557. Section 320 provides for judicial review of an EEOC final 
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order by the United states court of Appeals for the Federal 

Circuit. section 321 provides for judicial review of an EEOC 

final order under chapter 158 of title 28 of the United States 

Code. 

This interim rule sets out EEOC's procedures for handling 

complaints brought by individuals covered by sections 320 and 321 

of the Act. Once a complaint is filed, EEOC may refer the matter 

to a neutral mediator or to any other alternative dispute 

resolution process. EEOC may investigate a complaint using a 

variety of fact-finding methods. In an investigation, EEOC will 

have subpoena authority to produce evidence and witnesses. 

EEOC's existing subpoena procedures, found at 29 C.F.R. § 

1601.16, will apply to subpoenas issued under this part. The 

procedures of this part are modeled after those in Part 1601 of 

this Chapter. It is the Commission's intention to apply these 

procedures consistently with its application of the Part 1601 

procedures. 

If the complaint is not dismissed o~ resolved during 

mediation or investigation, the Commission will send the 

complaint to an administrative law judge for formal adjudication 

in accordance with the Administrative Procedure Act. Discovery 

under this part will be conducted in accordance with the Federal 

Rules of Civil Procedure and administrative law judges will 

accept evidence in accordance with the Federal Rules of Evidence. 

Administrative law judges will issue decisions within 270 days 

after referral of a complaint for hearing. 
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Within 30 days of issuance, any party may appeal the 

dismissal of a complaint, a matter certified for interlocutory 

review, an administrative law judge's denial of a motion for 

withdrawal or a decision of an administrative law judge to the 

commission. After the parties have briefed the issues, the 

Commission will issue a final order. In the absence of a timely 

appeal, the final decision of the administrative law judge will 

become the final order of the Commission. Presidential 

appointees may seek judicial review of an EEOC final order by 

filing a petition for review with the Court of Appeals for the 

Federal Circuit within 60 days after issuance of the final order. 

Previously exempt state and local government employees may seek 

judicial review of an EEOC final order within 60 days after its 

issuance in the judicial circuit in which the petitioner resides, 

or has its principle office, or in the United states Court of 

Appeals for the District of Columbia Circuit. 

The Commission is publishing Part 1603 as an interim rule to 

provide for immediate processing of complaints already filed 

under sections 320 and 321 of the Act. The Commission will 

consider all comments received on Part 1603 and, if necessary,.. 

will publish a revised final rule. 

4 




List of subjects in 29 C.F.R. Part 1603 

Administrative practice and procedure, Equal Employment 

opportunity, Government employees. 

For the commission, 

Evan J. Kemp, Jr. 
Chairman 

For the reasons set forth in the preamble, title 29, chapter 

XIV of the Code of Federal Regulations is amended by adding part 

1603 to read as follows: 

PART 1603--PROCEDORES FOR COMPLAINTS OF EMPLOYMENT DISCRIMINATION 
UNDER THE GOVERNMENT EMPLOYEES RIGHTS ACT OF 1991 

1603.100 	 Purpose 


Subpart A--Administrative Process 

1603.101 	 Coverage 

1603.102 	 Complaints 

1603.103 	 Computation of Time 

1603.104 	 Referral of state and Local Government Employees' 


Complaints 

1603.105 	 Service of the Complaint 

1603.106 	 Withdrawal of a Complaint 

1603.107 	 Dismissals of Complaints 

1603.108 	 Settlement and Alternative Dispute Resolution 

1603.109 	 Invest:igations 


Subpart B--Hearinqs 

1603.201 	 Referral and Scheduling for Hearing 

1603.202 	 Administrative Law Judge 

1603.203 	 Unavailability or Withdrawal of Administrative Law 


Judges 

1603.204 	 Ex Parte communications 

1603.205 	 Separation of Functions 

1603.206 	 Consolidation and Severance of Hearings

1603.207 	 Intervention 

1603.208 	 Motions 

1603.209 	 Filing and Service 

1603.210 	 Discovery 
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1603.211 Subpoenas 

1603.212 Witness Fees 

1603.213 Interlocutory Review 

1603.214 Evidence 

1603.215 Record of Hearings 

1603.216 Summary Decision 

1603.217 Decision of the Administrative Law Judge 


subpart C--Appeals 

1603.301 Appeal to the Commission 

1603.302 Filing an Appeal 

1603.303 Briefs on Appeal 


, 1603.304 Commission Decision 
1603.305 Modification or Withdrawal of Commission Decision 
1603.306 Judicial Review 

S 1603.100 Purpose 

This part contains the regulations of the Equal-Employment 

Opportunity Commission (hereinafter the Commission) for 

processing complaints of discrimination filed under sections 320 

and 321 of the Government Employee Rights Act, 2 U.S.C. 1219 and 

1220. 


SUBPART A--Administrative Process 


S 1603.101 coverage 

(a) Presidential Appointees: This part applies to any officer 

or'employee, or applicant seeking to become an officer or 

employee, in an~ unit of the Executive Branch, including the 

'Executive Office of the President, whether appointed by the 

President or by any other appointing aut~ority in the Executive 

Branch, who is not already entitled to file a complaint under 29 

C.F.R. Part 1614, but does not include any individual: 

(1) whose appointment is made by and with the advice and 


consent of the Senate; 


(2) who is appointed to an advisory committee, as defined 
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in section 3(2) of the Federal Advisory Committee Act (5 U.S.C. 

App.); or 

(3) who is a member of the uniformed services. 

(b) Previously exempt state and local government employees: 

This part applies to employment, which includes application for 

employment, of any individual chosen or appointed by a person 

elected to public office in any state or political subdivision of 

any state by the qualified voters thereof: 

(1) to be a member of the elected official's personal 

staff; 

(2) to serve the elected official on the policymaking 

level; or 

(3) to serve the elected official as an immediate advisor 

with respect to the exercise of the constitutio~al or legal 

powers of the office. 

S 1603.102 Complaints 

(a) Who May Make a Complaint: Individuals referred to in section 

1603.101 of this part who believe they have been discriminat~d 

against on the basis of race, color, religion, sex, national 

origin, age or disability or retaliated against for opposing any
• 

practice made unlawful by sections 320 and 321 of the Government 

Employee Rights Act, 2 U.S.C. 1219 and 1220, or for participating 

in any stage of administrative or judicial proceedings under 

sections 320 and 321 may file a complaint with the Commission or 

its designated agent not later than 180 days after the occurrence 

of the alleged discrimination. 
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eb) Where to Make a complaint: A complaint may be made in 

person or by mail or by facsimile machine to the offices of the 

commission in Washington, D.C., or any of its field offices or 

with any designated agent or representative of the.Commission. 

The addresses of the Commission's field offices appear in S 

1610.4. 


ec) contents of a Complaint: A complaint shall be in writing, 


signed and verified. In addition, each complaint should contain 


the following: 


(1) the full name, address and telephone number of the 

person making the complaint; 

(2) the full name and address of the person, governmental 

entity or political subdivision against whom the complaint is 

made (hereinafter referred to as the respondent); 

(3) a clear and concise statement of the facts, including 

pertinent dates, constituting the alleged unlawful employment 

practices (See S 1601.15(b»; 

(4) a statement disclosing whether proceedings involvi~g 

the alleged unlawful employment practice have been commenced 

before a State or local FEP agency charged with the enforcement 
• 

of fair employment practice laws and, if so, the date of such 

commencement and the name of the agency. 

(d) Amendment of a complaint: Notwithstanding the foregoing, a 

complaint is sufficient when the commission receives from the 

person making the complaint a written statement sufficiently 

precise to identify the parties and to describe generally the 
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alleged discriminatory action or practices. A complaint may be 

amended to cure technical detects or omissions, including failure 

to verify the complaint, or to clarify and amplify its 

allegations. Such amendments, and amendments alleging additional 

acts that constitute discriminatory employment practices related 

to or growing out of the subject matter of the original' 

complaint~ will relate back to the date the complaint was first 

received. A complaint that has been amended after it was 

referred shall not be again referred to the appropriate state or 

local fair employment practices agency_ 

(e) Misfiled Complaint: A charge filed pursuant to Part 1601 or 

Part 1626, or a complaint filed pursuant to Part 1614, that is 

later deemed to be ~ matter under this part, shall be processed 

as a complaint under this part and shall relate back to the date 

of the initial charge or complaint. A complaint filed under this 

part that is later deemed to be a matter under Part 1601, Part 

1626 or Part 1614 shall be processed as a charge or complaint 

under the appropriate part and shall relate back to the date ,of 

the initial complaint. 

S 1603.103 computation of Time 
.. 

(a) All time periods in this part that are stated in terms of 

days are calendar days unless otherwise stated. 

(b) A document shall be ,deemed timely if it is delivered in 

person or postmarked before the expiration of the applicable 

filing period, or, in the absence of a legible postmark, if it is 

received by mail within five days of the expiration of the 
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applicable filing period. 

(c) All time limits in this part are subject to waiver, estoppel 

and equitable tolling. 

(d) The fi~st day counted shall be the day after the event from 

which the time period begins to run and the last day of the 

period shall be included unless it falls on a Saturday, Sunday or 

federal holiday, in which casa the period shall be extended to 

include the ne~t business day. 

5 1603.10. Referral of state and Local Government Employees' 

Complaints 

(a) The Commission will notify an FEP agency, as defined in 

1601.3(a), when a complaint is filed by a state or local 

government employee or applicant under this part concerning an 

employment practice within the jurisdiction of the FEP agency. 

The FEP agency will be entitled to process the complaint 

exclusively for a period of not less than 60 days if the FEP 

agency makes a written request to the Commission within 10 days 

of receiving notice that the complaint has been filed, unles~ the 

complaint names the FEP agency as the respondent. 

(b) The Commission may enter into an agreement with an FEP 
• 

agency that authorizes the FEP agency to receive complaints under 

this part on behalf of the Commission, or waives the FEP agency's 

right to exclusive processing of complaints. 

5 1603.105 service of the Complaint 

Upon receipt of a complaint, the Commission shall promptly serve 

the respondent with a copy of the complaint. 
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S 1'03.10' withdrawal of a Complaint 

The complainant may withdraw a complaint at any time by so 

advising the Commission in writing. 

S 1'03.107 Dismissals of complaints 

(a) Where a complaint on its face, or after further inquiry, is 

determined to be not timely filed or otherwise fails to state a 

claim under this part, the Commission shall dismiss the 

complaint. 

(b) Where the complainant cannot be located, the.Commission may 

dismiss the complaint provided that reasonable efforts have been 

made to locate the complainant and the complainant has not 

responded within 30 days to a notice sent by the Commission to 

the complainant's last known address. 

(c) Where the complainant fails to provide requested 

information, fails or refuses to appear or to be available for 

interviews or conferences as necessary, or otherwise refuses to 

cooperate, the Commission, after providing the complainant with 

notice and 30 days in which to respond, may dismiss the 

complaint. 

Cd) Written notice of dismissal pursuant to paragraphs Cal, (b), 
• 

or (c) of this section shall be issued to the complainant and the 

respondent. The Commission hereby delegates authority to the 

Program Director, Office of Program Opera~ions, or upon 

delegation to the Directors, Field Management Programs, Office of 

Program Operations, and District Directors or upon delegation to 

Area Directors or Local Directors, and the Director, Office of 
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Federal Operations, to dismiss complaints. 

(e) A complainant who is dissatisfied with a dismissal issued 

pursuant to paragraphs (a), (b), or (c) of this section may 

appeal to the Commission in accordance'with the procedures in 

subpart C of this Part. 

S 1603.108 Settlement and Alternative Dispute Resolution 

(a) The parties are at all times free to settle all or part of a 

complaint on terms that are mutually agreeable. Any settlement 

reached shall be in writing and signed by both parties and shall 

identify the allegations resolved. A copy of any settlement 

shall be served on the Commission. 

(b) with the agreement of the parties, the Commission may refer 

a complaint to a neutral mediator or to any other alternative 

dispute resolution process authorized by the Administrative 

Dispute Resolution Act, 5 U.S.C. 581 note, or other statute. 

(c) The Commis~ion may use the services of the Federal Mediation 

and Conciliation Service, the Administrative Conference of the 

United states, other federal agencies, appropriate professio~al 

organizations, employees of the Commission and other appropriate 

sources in selecting neutrals for alternative dispute resolution 

processes. 

Cd) The alternative dispute resolution process shall be strictly 

confidential and no party to a complaint or neutral shall 

disclose any dispute resolution communication or any information 

provided in confidence to the neutral except as provided in 5 

U.S.C. 584. 
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S 1603.10' Investigations 

Ca) The Commission may conduct an investigation of a complaint 

filed under this part using an exchange of letters, 

interrogatories, fact-finding conferences, interviews, bn-site 

visits or other fact-finding methods that address the matters at 

issue. The Commission shall inform the complainant in writing of 

the right to an investigation of the complaint, and give the 

complainant the elect~on between an investigation or an immediate 

referral to an Administrative Law Judge under section 1603.201. 

Cb) During an investig~tion of a complaint under this part, the 

Commission shall have the authority to sign and issue a subpoena 

requiring the attendance and testimony of witnesses, the 

production of evidence and access to evidence for the purposes of 

examination and the right to copy. The subpoena procedures 

contained in S 1601.16 shall apply to subpoenas issued pursuant 

to this section. 

SUBPART B--Hearings 

S 1603.201 Referral and Scheduling for Hearing 

Ca) If the complaint is not dismissed or resolved under subpart 

A of this part, the Commission shall transmit the complaint file 

to an administrative law judge, appointed under'S U.S.C. 310S, 

for a hearing. 

Cb) The administrative law judge shall fix the time, place, and 

date for the hearing with due regard for the convenience of the 

parties, their representatives or witnesses and shall notify the 

parties of the same. 

13 



S 1603.202 Administrative Law Judge 

(a) The administrative law judge shall have all the powers 

necessary to conduct fair, expeditious, and impartial hearings as 

provided in 5 U.S.C. 556(c). In addition, the administrative law 

judge shall have the power to: 

(1) change the time, place or date of the hearing; 

(2) enter a default decision against a party failing to 

appear at a hearing unless the party shows good cause by 

contacting the administrative law judge and presenting arguments 

as to why the party or the party's representative could not 

appear either prior to the hearing or within two days after the 

scheduled hearing; and 

(3) take any appropriate action authorized by the Federal 

'Rules 	of Civil Procedure. 

S 1603.203 onavailability or withdrawal of Administrative Law 

Judges 

(a) In the event the administrative law judge designated to 

conduct the hearirig becomes ~navailable or withdraws from the 

adjudication, anotheradministratiJe law judge may be designated 

for the purpose 'of further hearing or issuing a decision on the 

record as made, or both. 

(b) The administrative law judge may withdraw from the 

adjudication at any time the administrative law judge deems 

himself or herself disqualified. Prior to issuance of the 

decision, any party may move that the administrative law judge 

withdraw on the ground of personal bias or other 
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disqualification, by filing with the administrative law judge 

promptly upon discovery of the alleged facts an affidavit setting 

forth in detail the matters alleged to constitute grounds for 

withdrawal. 

(c) The administrative law judge shall rule upon the motion for 

withdrawal. If the administrative law judge concludes that the 

motion is timely and. has merit, the administrative law judge 

shall immediately withdraw from the adjudication. If the 

administrative law judge does not withdraw, the adjudication 

shall proceed. 

(d) A party may appeal the administrative law judge's denial of 

a motion for withdrawal in accordance with the procedures in 

subpart C of this part. 

S 1603.204 Ex Parte Communications 

Ca) Oral or written communications concerning the merits of an 

adjudication between the administrative law judge or the 

Commission and an inte.rested party to the adjudication without 

providing the other party a chance to participate are prohibited 

from the time the parties have knowledge that the matter may be 

considered by the Commission until the Commission has rendered a 
• 

final decision. Communications concerning the status of the 

case, the date of a hearing, the method of transmitting evidence 

to the Commission and other purely procedural questions are 

permitted. 

(b) Any communication made in violation of this section shall be 

made part of the record and an opportunity for rebuttal by the 
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other party allowed. If the communication was oral, a memorandum 

stating the substance of the discussion shall be placed in the 

record. 

(c) The following sanctions are available: 

(1) The offending party may be required to show cause why, 

in the interest of justice, his or her claim should not be 

dismissed, denied or otherwise adversely affected. 

(2) Commission personnel who engage in prohibited ex parte 

communications will be treated in accordance with the Standards 

of Ethical Conduct for Employees of the Executive Branch, 5 

C.F.R. Part 2635. 

S 1603.205 Separation of Functions 

(a) The administrative law judge may not be responsible to or 

subject to the supervision or direction of a Commission employee 

engaged in investigating complaints under this part. 

(b) No Commission employee engaged ,in investigating complaints 

under this part shall participate or advise in the decision of 

the administrative law judge, except as a witness or counsel ,in 

the adjudication or its appellate review. 

S 1603.206 Consolidation and Severance of Hearings
• 

(a) The administrative law judge may, upon motion by a party or 

upon his or her own motion, after providing reasonable notice and 

opportunity to object to all parties affected, consolidate any or 

all matters at issue in two or more adjudications docketed under 

this part where common parties, factual or legal questions exist, 

where such consolidation would expedite or simplify consideration 
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of the issues and where the interests of justice would be served. 

For purposes of this rule, no distinction is made between joinder 

and consolidation of adjudications. 

(b) The administrative l,w judge may, upon motion of a party or 

upon his or her own motion, for good cause shown, order any 

adjudication severed with respect to some or all parties, claims 

or issues. 

S 1603.207 Intervention 

(a) Any person or entity that wishes to intervene in any 

proceeding under this part shall file a motion to intervene in 

accordance with § 1603.208. 

(b) A motion to intervene.shall indicate the question of law or 

fact common to the movant's claim or defense and the complaint at 

issue and state all other facts or reasons the movant should be 

permitted to intervene. 

(c) Any party may file a response to a motion to intervene 

within 15 days after the filing of the motion to intervene. 

S 1603.208 Motions 

(a) All motions shall state the specific relief requested. All 

motions shall be in writing, except that a motion may be made 

orally during a conference or during the hearing. After 

providing an opportunity for response, the administrative law 

judge may rule on an oral motion immediately or may require that 

it be submitted in. writing. 

(b) Unless otherwise directed by the administrative law judge, 

any other party may file a response in support of or in 
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opposition to any written motion within ten (10) business days 

after service of the motion. If no response is filed within the 

response period, the party failing to respond shall be deemed to 

have waived any objection to the granting of the motion. The 

moving party shall have no right to reply to a response, unless 

the administrative law judge, in his or her discretion, orders 

that a reply be filed. 

(c) Except for procedural matters, the administrative law judge 

may not grant a written motion prior to the expiration of the 

time for filing responses. The administrative law judge may deny 

a written motion without awaiting a response. The administrative 
, 

law judge may allow oral argument (including that made by 

telephone) on written motions. Any party adversely affected by 

the ex parte grant of a motion for a procedural order may 

request, within five (5) business days of service of the order, 

that the administrative'law judge reconsider, vacate or modify 

the order. 

(d) The administrative law judge may summarily deny dilator~, 

repetitive or frivolous motions. Unless otherwise ordered by the 

administrative law judge, the filing of a motion does not stay 
• 

the proceeding. 

(e) All motions and ,responses must comply with the filing and 

service requirements of S i603.209. 

S 1'03.209 Filing and service 

Ca) Unless otherwise ordered by the administrative law judge, a 

signed original of each motion, brief or other document shall be 
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filed with the administrative law judge, with a certificate of 

service indicating that a copy has been sent to all other 

.parties, and the date and manner of service. All documents shall 

be on standard size (8 1/2 x 11) paper. Each document filed 

shall be clear and legible. 

(b) Filing and service shall be made by first class mail or 

other more expeditious means of delivery. Service shall be made 

on a party's representative, if any, or, if not represented, on 

the party. 

(c) Every document shall contain a caption, the complaint 

number or docket number assigned to the matter, a designation of 

the type of filing (e.g., motion, brief, etc.), and the filing 

person's signature, address, telephone number and telecopier 

number, if any. 

S 1603.210 Discovery 

(a) Unless otherwise ordered by the administrative law .judge, 

discovery may begin as soon as the complaint has been transmitted 

to the administrative law judge pursuant to § 1603.201. 

Discovery shall be completed as expeditiously as possible within 

such time as the administrative law judge directs. 
~ 

• 
(b) Unless otherwise ordered by the administrative law judge, 

parties may obtain discovery by written interrogatories (not to 

exceed 20 interrogatories including subparts), depositions upon 

oral examination or.written questions, requests for production of 

documents or things for inspection or other purposes, requests 

for admission or any other method found reasonable and 
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appropriate by the administr~tive law judge. 

(c) Except as otherwise specified, the Federal Rules of Civil 

Procedure shall govern discovery in proceedings under this part. 

ed) Neutral mediators who have participated in the alternative 

dispute resolution process in accordance with section 1603.108 

shall not be called as witnesses or subject to discovery in any 

adjudication under this part. 

5 1603.211 subpoenas 

(a) Upon written application of any party, the administrative 

law judge may on behalf of the Commission issue a subpoena 

requiring the attendance and testimony of witnesses and the 

production of any evidence, including, but not limited to, books, 

records, correspondence, or documents, in their possession or 

under their control. The subpoena shall state the name and 

address of the party at whose request the subpoena was issued, 

identify the person and evidence subpoenaed, and the date and 

time the subpoena is returnable. 

(b) Any person served with a subpoena who intends not to co~ply 

shall, within 5 days after service of the subpoena, petition the 

administrative law judge in writing to revoke or modify the 
•subpoena. All petitions to revoke or modify shall be served upon 

the party at whose request the subpoena was issued. The 

requestor may file with the administrative law judge a response 

to the petition to revoke or modify within 5 days after service 

of the petition. 

ec) Upon the failure of any person to comply with a subpoena 
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issued under this section, the administrative law judge may refer 

the matter to the Commission for enforcement procedures in 

accordance with 1601.16(c). 

S 1603.212 witness Fees 

Witnesses summoned in an adjudication shall receive the same fees 

and mileage as witnesses in the courts of the United States. 

Those fees must be paid or offered to the witness by the party 

requesting the subpoena at the time the subpoena is served, or, 

if the witness appears voluntarily, at the time of appearance. A 

federal agency or corporation is not required to payor offer 

witness fees and mileage allowances in advance. 

S 1603.213 Interlooutory Review 

(a) Interlocutory review may not be sought except when the 

administrative law judge determines upon motion of a party or 

upon his or her own motion that: 

(1) the ruling involves a controlling question of law or 

policy about which there is sUbstantial ground for difference of 

opinion; 

(2) an immediate ruling will materially advance the 

completion of the proceeding; or 

(3) the denial of an immediate ruling will cause 

irreparable harm to the party or the public. 

(b) Application for interlocutory review shall be filed within 

ten (10) days after notice of the administrative law judge's 

ruling. Any application for review shall: 

(1) designate the ruling or part thereof from which appeal 

21 



is being taken; and 

(2) contain arguments or evidence that tend to establish 

one or more of the grounds for interlocutory review contained in 

paragraph (a) of this section. 

(c) Any party opposing the application for interlocutory review 

shall file a response to the, application within 10 days after 

service of the application. The applicant shall have no right to 

reply to a response unless the administrative law judge, within 

his or her discretion, orders that a reply be filed. 

(d) The administrative law judge shall promptly certify in 

writing any ruling that qualifies for interlocutory review under 

paragraph (a) of this section. 

(e) The filing of an application for interlocutory review and 

the grant of an application shall not stay proceedings before the 

administrative law judge unless the administrative law judge or 

the Commission so orders. The Commission shall not consider a 

'motion for a stay unless th~ motion was first made to the 

administrative law judge. 

5 1603.214 Evidence 

The administratfve law judge shall accept relevant non-privileged
• 

evidence in accordance with the Federal Rules of Evidence. 

5 1603.215 Record of Hearinqs 

(a) All hearings shall be mechanically or stenographically 

reported. All evidence relied upon by the administrative law 

judge for decision shall be contained in the transcript of 

testimony, either directly or by appropriate reference. All 
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exhibits introduced as evidence shall be marked for 

identification, with a copy provided for all parties, if not 

previously provided, and incorporated into the record. 

Transcripts may be obtained by the parties and the public from 

the official reporter at rates fixed by the contract with the 

reporter. 

(b) Corrections to the official transcript will be permitted 

upon motion, only when errors of substance are involved and upon 

approval of the administrative law judge. Motions for correction 

must be submitted within ten (10) days of the receipt of the 

transcript unless additional time is permitted by the 

administr~tive law judge. 

5 1603.216 summary Decision 

Upon motion of a party or after-notice to the parties, the 

administrative law judge may issue a summary decision without a 

hearing if the administrative law judge find~ that there is no 

genuine issue of material fact or that the complaint may be 

dismissed pursuant to 1603.107 or any other grounds authorized by 

this part. A summary decision shall otherwise conform to the 

requirements of "1603.217. 
• 

5 1603.217 Decision of the Administrative Law Judqe 

(a) The administrative law judge shall issue a decision on the 

merits of the complaint within 270 days after referral of a 

complaint for hearing, unless the administrative law judge makes 

a written determination that good cause exists for extending the 

time for issuing a decision. The decision shall contain findings 
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of fact and conclusions of law, shall order appropriate relief 

where discrimination is found, and shall provide notice of appeal 

rights consistent with subpart C of this part. 

(b) The administrative law judge shall serve the decision 

promptly on all parties to the proceeding. Thereafter, the 

administrative law judge shall transmit the case file to the 

Office of Federal Operations including the decision and the 

record. The record shall)include the complaint; 'the 

investigative file, if any; referral notice; motions; briefs; 

rulings; orders; official transcript of the hearing; all 

discovery and any other documents submitted by the parties. 

SUBPART C--APPEALS 

5 Ui03.301 Appeal to the commission 

Any party may appeal to the Commission the dismissal of a 

complaint under § 1603.107, the administrative law judge's denial 

of a motion for withdrawal under § 1603.203, any matter certified 

for interlocutory review under S 1603.213, or the administrative 

law judge's final decision under S 1603.217. 

5 1603.302 Filing an Appeal 

(a) An appeal shall be filed within 30 days after the date of 

the initial decision, unless the Commission, upon a showing of 

good cause, extends the time for filing an appeal for a period 

not to exceed an additional 30 days. 

(b) An appeal shall be filed with the Director, Office of 

Federal Operations, Equal Employment Opportunity Commission, P.O. 

Box 19848, Washington, D.C. 20036, or by personal delivery or 

24 




facsimile. 


S 1603.303 Briefs on Appeal 


(a) The appellant shall file a brief or other written statement 

within 30 days after the appeal is filed, unless the Commission 

otherwise directs. 

(b) All other parties may file briefs or other written 

statements within 30 days of service of the appellant's brief or 

statement. 

(c) Every brief or statement shall contain a statement of facts 

and a section setting forth the party's legal arguments. Any 

brief or statement in support of the appeal shall contain 

arguments or evidence that tend to establish that the dismissal, 

order or decision: 

(1) is not supported by sUbstantial evidence; 

(2) . contains an erroneous interpretation of law, regulation 

or material fact, or misapplication of established policy; 

(3) contains a prejudicial error of procedure; or 

(4) involves a substantial question of law or policy. 

(d) Appellate briefs shall not exceed 50 pages in length. 

(e) Filing and 'service of appellate briefs shall be made in 
•

accordance with S 1603.209. 

51603.304 Commission Decision 

(a) On behalf of the Commission, the Office of Federal 

Operations shall review the record and the appellate briefs 

submitted by all the parties. The Office of Federal Operations 

shall prepare a recommended decision for consideration by the 
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commission. 

(b) When an administrative law judge certifies a matter for 

interlocutory review under 1603.213, the "Commission may, in its 

discretion, issue a decision on the matter or send the matter 

back to the administrative law judge without decision. 

(c) The commission will "not accept or consider new 
\ 

evidence on 
j 

appeal, except that the commission may, in its discretion, r~6pen 


the record on appeal. 


ed) The decision of the commission on appeal shall be its final 


order and shall be served on all parties. 


(e) In the absence of a timely appeal under § 1603.302, the 

decision of the administrative law judge under § 1603.217 or a 

dismissal under § 1603.107 shall become the final order of the 

commission. A final order under this paragraph shall not have 

precedential significance. 

S 1603.305 Modification or withdrawal of Commission Decision 

At any time, the Commission may modify or withdraw a decision for 

any reason provided that no petition for review in a United 

states Court of Appeals has been filed. 

Judicial Review 

(a) Any party to a complaint filed bya Presidential appointee, 

as defined in § 1603.101(a), who is aggrieved by a final order 

under § 1603.304 may obtain a review of such order under chapter 

158 of title 28 of the United states Code by filing a petition 

. ' for review with the Unlted states court of Appeals for the 

Federal Circuit within 60 days after issuance of the final order. 
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(b) Any party to a complaint filed by a previously exempt state 

employee, as defined in § 1603.101(b), who is aggrieved bya 

final order under §1603.304 may obtain a review of such order 

under chapter 158 of title 28 of the United States Code by filing 

a petition for review with a United States Court of Appeals 

within 60 days after issuance of the final order. Such a 

petition for review should be filed in the judicial circuit in 

which the petitioner resides, or has its principal office, or in 

the United States Court of Appeals for the District of Columbia 

Circuit. 

• 
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OEPARTMENT OF AGRICULTURE 

OPFIC& 0" '":"104& SeCRETARV 


WA8J04INOTON. a.c, 202150 


April 15, 199: 
EEO AND CIVIL RIGHTS POLICY STATErvtENT 

1\ is customary for Secretaries of AgricwNre 10 issue 
$tfOo, ,t.atemeats about tbeir CODQm1 (or equal opportunity II1d 
civil rights, SiDcc coming OQ board. I have t.aIko4 with $COf'I:I$ 

of cmployeeJ as, weil as members o( the public:.. I blow that 
many employees. at all levels. are ab$olutely committed to the 
Goal of easuriaS equal opportunity for all in en:IploymeGt and 
program delivery. . 

However. m.a.cy also believe strongly tbat past £EO 
. statements, while siDc.ere. were Dot reenforced. with the 
necessary actious aod folla.v up that critical policy issues 
require. Many feel lhat the Department's efforts bave foeU3ed 
too lI)uch 00 process. and too little on results. The~fore. I 
would Jike to share some of my CODCemS. goals. and 
expectations ill thi$ hnportant area. 

My goal is to make the Departmeot of Agriculture a 
phlce where equal opportunity for all AmericaA8 i, assured and 
where promotiog civil ri.hts is essential to employcc and 
.QW138etiaJ SU~. Ours is a diverse $OCiety. Diversity is a 
sou~ o( weogth for USDA t.S we lap the taleots. creativity, 
and energy of all Amerieans wbo desire to serve, or wbo have 
an interest ill the programs aud services that we provide. 

To eDsure these result$. we must first improve our 
syste.m of' accountability. ro. line with this policy, m.a.casers and 
supervisors will be evaluated fC'r their performmce iD EEO and 
civil rights. Success iD this vital area will be an imponant 
factor in the pcrformaooe a.ssessmeut of every employcc. It win 
be con$ideted iJ.J their coDlpetition for monetary awards as well 
as for fuNre te.SpOnsibility. 

We will improve the ability of civil rigbts aud EEO 
related units 10 IC¢Omplisb their duties in • nwmcr that Is 
timely and of high qWllity. The preseot SEO complaint process 
i$ burdensome and it is often misunderstood. It is time 
consuming and expensive (or emplOYee$ and for the 
Departn:lent. There is aho concern that some civil rights related 
units are positioned so as to lessen - rathe.r thaD enbao.ce • their 
ability to perform fuuctiot\S vital to the SUtce$$ of each agency. 

We will create an e:avironmeat where employees aDd 
Sl.:pcrvisors are able to discuss eolleerDS openly without feat' of 
reprisal Or retaliation. 18lD espeeially cooce.""Ded about 
alle&SliOllS of a ·culture or reprisal- at USDA. Many persons 
fccl that filing E£O eomplaints win be detrimental to ooe's 
career. I aal a160 aware of several iJuWlces of oven racist and 
sexist remarks and acts which no ODe sbo\lld have to endure. 

All or these coo.siderations point to the need for 
change. We must have the courage to change. especially the 
way we manage our most preciolJ$ resource. our people. A key 

dement of teinveatiDg govermneot is that we chaJ\ge boo.4' we 
intedet with one another. and bow we trut one another. My 
aoal is to ~reate a pa.rt.i~iptltory work environmenl at Team 
USDA chat allows everyone to realiz.e their fun potential. and 
iDel'CllSe$ our productivity. without the waste of human 
resources. 

to lioe witb this policy, our actions will be direcled 
cowards positive accoroplishments in the Departmcnt's cfl'orts t 

auaiD a diverse workforee. ensure equal opportunity. re5pect 
civil riahu. and create a woric enviroCUDenl free of 
discri.m.iDation and harassrne.at based on gender Of sexual 
orieotation. 

I expect all U)aJ\&gets to develop a positive. problem 
solviq ~proacb to handlina employment and program 
ditcriOliDati01l complaiDta. to 'WOrk at understanding the basis 
ror QOO1plaiAtI. and to extend f!!I'tIU)' effort to resolve them. 
where feasible. before they reach the formal stage. Further. 
then: is simply 00 fOOO1 for uaao.aaement by dl$crimioatioD • 
reprisal, or fear in the oew USDA and such aetivities will not 
be tolerated. 

We will eliminate discriwnation from our program 
delivery system, ruch out to groups whicb have historieally 
beeD neglected. and CDSUte that """'e are inclusive, rather than 
exc;lusive. in all aspects of our program delivery. We. will 
eommunicate in sucb a manner that everyone making Ul inqui 
or participating ill USDA programs understands how program 
wi11 benefit tbem. We are the -people's· department. Barrier.; 
that prevent the full participation of under-servedgrou.p~ will 
0YetC01DC. 

Under secretaries. assistant secretaries and qency 
beads O1ust e:&1.$W"8 "that all !DInagcl"$ are committed to each or 
tbe$e goals and that their performanCe appraisals take into 
account specifie aDd timely accomplishments in these areas. I 
also expect agellCy heads 10 examine the placemcnt of civil 
"rights units aDd ensure that they have adequate support. 

This policy is more thaD a sincere statement of mIen 
nis a petWOal coaunitment to take the actions necessary to 
emure implementation. Each eutptoyee, at evet)' level. will t 
held personally accountable (or bet or his performance in 
ensuring equal opport\Jnity and promoting l:iviI r1abts. 
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THE SECRETARY OF TRANSPORTATK)N 

WASHINGTON. D.C. 205iO 


Kay 27, 1993 

Ml!!I(ORANDtlM TO AT,T. noT RKPLOYRBS 
,; -... 

EQUAL OPPOR.'1'UNI'l'Y POLICY STATEMEN'.r 

As Secretary, let me affirm that it is the policY'of this 
Department that no one be denied op~or~unities because of 
his or her race, color, religion, sex, aqe, national origin, 
disability or sexual orientation. 

My commitment extends far beyond simply reducing or preventing 
discrimination. We have an obligation to do more. I will 
aggressively promote ~l~l employment opportunity for all 
persons in our workplace, to fully include minorities, women, 
ind viduals fferent ual or ant ons, the disabled, and 
o der Americans at all ]~vels of the organization and to remove 
any real or artificial barriers that may limit opportunities. 

Every effort will bA made to en8u~e that this commitment i~ 
thoroughly understood, rigorously followed and recognized as 
an integral part of every program of this Department. By our 
aggressive and affirmative implemontation of this poli~1r1 we 
keep faith with the citizens of this Nation. Our citizens 
have not only entrusted us with the transportation issues of 
the Nation, but ·a1go with tho ideAl~ and libe.ties that are 
the. cornerstones of America. 

~4f4":' ~ 
Federico Pefia 



THE SECRETARY OF TRANSPORTATION 
WASHINGTON. D.C. 2OStO 

Kay 27. 1993 

l!IRMORAHDUM TO ALL DOT EMPLOYEES 

DIVBRSITY POLICY S'l'ATP!M.ElI'r 

As;secretary of the Department of Transportation, t~ totally 
committed to creating and maintaining a diverse work ~orce 
~which will meet America's.growing transportation needs today
and into the 21st century. To be successful and recoqniz~d 
as an innovative,.hiqhly productive, world class organization, 
we must create An environment which fully utilizes the talents 
and capabilities of all civilian and military employees, 
grantees, and contractors from all backgrounds at all levels 
of the organization. 

Diversity means inclusion--hiring, developing, promoting and 
retainin~ employees of all races, ethnic qroups, sexual . 
orientat~on8, and cultural backgrounds, the old, the young, and 
the middle-aqed1 the able-bodied and the disabled: men and 
women. My senior manaQers and I know that there is much ~n be 
gained from a diverse work force. We embrace the richer, 
broader perspective that diverse individuals bring to the 
workplace, and respect the dignity of ourselves ann nur 
customers. . 

Each manager is responsible for nurturin() And capitaliaing 
on the best that every employee has to give. I firmly believe 
this is done by eapowering all employees with theopportu­
nities, tools and support they need todevolop to thei~ fullest 
potential and contribute productively to the mission of the 
organization. My experience has proven that it ~s also done by
helping employees balance work And family naada and providinq 
appropriate accommodations and suppor~ systems for individuals 
with disabilities •. 

Although managers must lead the way in ensuring complete 
support of diversity, every single employee can qet involved 
and participate by VAluing the differenooo 'and culture5 of 
others as well as their own. This will reqUire mutual 
adjustment and understanding. These actions are critical 
to diversity M(!oming- an'inteqral pa.rt of the or9.a.n.t~C1tion, 
benefiting not only the individual but also the Department
and ultimately the Nation. 

know that I can count on you to join me in making the 
Department a leader in the area of work force diversity. 

Je..~~ 

Federico Peiia 

I 


